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 IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR  

 

UTAH COUNTY, STATE OF UTAH 

______________________________________________________________________________ 
 
TIMOTHY TAYLOR,  

 

                                        Plaintiff, 

 

v. 

 

STEWART LANDAU, M.D., and 

MICHAEL T. OLSEN, M.D.  

 

                                         Defendants. 

 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 
 

DEFENDANT STEWART LANDAU, 

M.D.’S ANSWER TO PLAINTIFF’S 

COMPLAINT 

 

Jury Trial Requested  

 

Case No. 180100071 

Judge ROBERT C. LUNNEN  

  

______________________________________________________________________________ 

 

Defendant Stewart Landau, M.D., by and through counsel, David C. Epperson and Scott 

H. Epperson, of the law firm of Epperson & Owens, in answer to the Complaint of Plaintiff 

Timothy Taylor, admit, deny, and allege as follows: 

FIRST DEFENSE 

Plaintiff’s Complaint fails to state a claim against this Defendant upon which relief can be 

granted. 

SECOND DEFENSE 

 In response to the specific allegations in Plaintiff’s Complaint, this Defendant responds as 
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follows: 

1. This Defendant denies paragraph 1 of Plaintiff’s Complaint for lack of 

information upon which to form reasonable belief. 

2. This Defendant admits paragraph 2 of Plaintiff’s Complaint. 

3. This Defendant denies paragraph 3 of Plaintiff’s Complaint for lack of 

information upon which to form reasonable belief. 

4. In answer to paragraph 4 of Plaintiff’s Complaint, this Defendant admits that the 

care and treatment he provided occurred in Utah County, State of Utah, but denies the remaining 

allegations of said paragraph. 

5. In answer to paragraphs 5 and 6 of Plaintiff’s Complaint, this Defendant admits 

that jurisdiction and venue appear proper before this Court. 

6. In answer to paragraph 7 of Plaintiff’s Complaint, this Defendant admits that a 

Prelitigation Hearing was held on or about November 8, 2017, and a Certificate of Compliance 

was issued by the Division of Occupational and Professional Licensing on or about February 26, 

2018, but denies the remaining allegations of said paragraph. 

7. In answer to paragraph 8 of Plaintiff’s Complaint, to the extent a response is 

required, the same is denied. 

8. This Defendant admits paragraphs 9, 10 and 11 of Plaintiff’s Complaint and 

incorporates by reference Dr. Landau’s medical treatment records and charting relating to his 

care and treatment of Plaintiff.   

9. This Defendant denies paragraphs 12 and 13 of Plaintiff’s Complaint. 

10. This Defendant denies paragraphs 14, 15, 16, 17 and 18 of Plaintiff’s Complaint 
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for lack of information and to the extent the allegations contained in said paragraphs are 

inconsistent with the medical treatment record. 

11. In answer to paragraphs 19 and 20 of Plaintiff’s Complaint, this Defendant admits 

that he provided care and treatment to the Plaintiff and owed a duty of care to him and 

affirmatively alleges that the care and treatment he provided to the Plaintiff met the standard of 

care. 

12. This Defendant denies paragraph 21 of Plaintiff’s Complaint, including all 

subparts thereto. 

13. Paragraphs 22, 23 and 24 of Plaintiff’s Complaint are not directed towards this 

answering Defendant and therefore the same are denied. 

14. This Defendant denies paragraphs 25 and 26 of Plaintiff’s Complaint. 

15. This Defendant denies each and every allegation contained in Plaintiff’s 

Complaint not heretofore admitted. 

THIRD DEFENSE 

As an affirmative defense, this Defendant alleges that discovery may show that Plaintiff 

has failed to reasonably mitigate his damages, if any, thereby reducing Plaintiff’s recovery. 

FOURTH DEFENSE 

As a further affirmative defense, this Defendant alleges that the injury and damages 

complained of by Plaintiff may have been caused by third persons, events or conditions 

(including pre-existing conditions) not under the control or supervision of this Defendant. 

FIFTH DEFENSE 

 The injuries and damages that Plaintiff allegedly sustained were proximately caused, in 
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whole or in part, by the negligence, carelessness, and/or fault of third parties, whether named or 

unnamed in this suit, over whom this Defendant had no control or right of control. 

SIXTH DEFENSE 

Discovery may show that the negligence, carelessness or fault of others, whether named 

or unnamed in this suit, proximately caused or contributed to Plaintiff’s injuries, damages or 

expenses, if any; and that Plaintiff’s award, if any, should be reduced by a percentage of fault 

attributed to others.  This Defendant reserves the right to request an allocation of fault at the time 

of trial to all parties in this matter and others who may later be identified who may be at fault in 

causing or contributing to Plaintiff’s injuries, damages and losses, pursuant to the provisions of 

Utah Code Ann. §78B-5-817 et seq. 

SEVENTH DEFENSE 

 To the extent Plaintiff has failed to mitigate his damages and/or avoid consequences, his 

claims for damages are barred and/or reduced.  With specific reference to future medical 

damages and under the Patient Protection and Affordable Care Act, Plaintiff has a federally 

mandated mechanism for mitigating such future medical damages. 

EIGHTH DEFENSE 

 As a further affirmative defense, this Defendant alleges that discovery may show that 

Plaintiff was negligent and/or at fault with regard to the injury and damage claims alleged, 

thereby barring or reducing Plaintiff’s recovery under the Utah Comparative Negligence/Fault 

Law. 

of risk, in an amount greater than or equal to the fault, if any, of this Defendant. 
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NINETH DEFENSE 

As a further affirmative defense, this Defendant alleges this medical malpractice claim is 

governed by the conditions and limitations of the Utah Health Care Malpractice Act,  

§78B-3-401, et seq., U.C.A.; specifically including, but not limited to §78B-3-404 (statute of 

limitations of two years); §78B-3-405 (reduction of award by amounts of collateral sources 

available to plaintiff); §78B-3-406 (defenses relating to informed consent); §78B-3-408 (writing 

required as basis for liability for breach of contract or assurance of result); §78B-3-409 (ad 

damnum clause prohibited in Complaint); §78B-3-410 (limitation of award of non-economic 

damages); §78B-3-411 (limitation on attorney's contingency fee); §78B-3-414 (judicial 

discretion to award periodic payment of future damages); §78B-3-418 (no judicial or other 

review). 

TENTH DEFENSE 

 

All health care provided to Plaintiff by this Defendant was within the applicable standard 

of care; this Defendant was not negligent, nor did he breach the standard of care, in his treatment 

of Plaintiff. 

ELEVENTH DEFENSE 

 

 None of the care and treatment provided to Plaintiff by this Defendant caused injury to 

him. 

TWELFTH DEFENSE 

 

Plaintiff’s alleged injuries/damages resulted from independent, unforeseeable, 

superseding, and/or intervening causes unrelated to this Defendant’s alleged acts or 
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omissions. 

THIRTEENTH DEFENSE 

The injuries allegedly sustained by Plaintiff were the result of an illness and/ or 

condition which was not the result of any alleged negligence on the part of this Defendant. 

FOURTEENTH DEFENSE 

To the extent that Plaintiff’s alleged injuries arise from pre-existing conditions, this 

Defendant may be liable for any injury only to the extent that Plaintiff proves that the claimed 

injury is an aggravation of the pre-existing condition. 

FIFTEENTH DEFENSE 

Plaintiffs’ claims are barred, in whole or in part, by some or all of the affirmative 

defenses set forth in Rule 8(c) of the Utah Rules of Civil Procedure, which may become known 

only after further information is discovered.  This Defendant specifically pleads the 

affirmative defenses set forth in Rule 8(c) and any other matter constituting an avoidance or 

affirmative defense, as may be disclosed through further discovery. 

SIXTEENTH DEFENSE 

 This Defendant reserves the right to amend his Answer to Plaintiff’s Complaint and to 

include any defenses of which he becomes aware during discovery and the investigation of 

this matter, to eliminate any affirmative defense which this Answer contains, or to conform 

to any further amendments to Plaintiff’s Complaint. 

JURY DEMAND 

 Defendant hereby requests a jury trial and submits the payment of the fee herewith. 
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 WHEREFORE, having fully answered Plaintiff’s Complaint, Defendant Stewart Landau, 

M.D. requests that the same be dismissed and he be granted his costs of court incurred herein and 

that he be granted such other and further relief as to the court deems just and equitable. 

 DATED this 26th day of April, 2018.  

EPPERSON & OWENS, P.C.  

 

 

 

/s/ David C. Epperson      

    DAVID C. EPPERSON 

 SCOTT H. EPPERSON 

Attorneys for Defendant Stewart Landau, M.D.   



 
 8 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that a true and correct copy of the foregoing document was served via the 

court’s electronic mail, this 26th day of April, 2018, to: 

 

 George T. Tait 

 GEORGE TAIT LAW, LLC 

 4444 South 700 East, Suite 106 

 Salt Lake City, UT 84107 

 Attorney for Plaintiff 

 

 Dave Ference 

 CAMPBELL HOUSER FERENCE & HALL 

 1245 East Brickyard Road, Suite 230 

 Salt Lake City, UT 84106 

 Attorney for Michael T. Olsen, M.D. 

 

 

/s/ David C. Epperson     
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