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IN THE SECOND JUDICIAL DISTRICT COURT  
 

IN AND FOR DAVIS COUNTY, STATE OF UTAH 
 

 
TIMOTHY D. SYMES 
 

Plaintiff. 
 

vs. 
 
SHANICE C. BURCH, an individual; 
LUBE MANAGEMENT CORP., a Utah 
Corporation; and JOHN DOES 1-10 
 

Defendants. 

 
MOTION IN LIMINE NO. 5 
RE: UNRELATED ISSUES 
REGARDING DR. 
SCHWEBACH 
   

 
 
Civil No. 180701236 
Honorable Michael Direda 

 

Defendants Shanice Burch and Lube Management Corp., by and through their 

counsel of record, respectfully moves this court for an order excluding any reference 

to an unrelated order dated September 1, 2021, excluding Dr. Schwebach’s testimony 

and a 2017 administrative reprimand.  
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STATEMENT OF REQUESTED RELIEF 

Defendants Shanice Burch and Lube Management Corp., request an Order 

prohibiting Mr. Symes, together with his counsel, and all witnesses at trial from 

introducing any evidence or argument suggesting, implying, or referring in any way 

to the order in which Dr. Schwebach was excluded as an expert or to an 

administrative reprimand Dr. Schwebach received in 2017.   

ARGUMENT 

In an order dated September 1, 2021, Dr. Schwebach was excluded as an expert 

witness in an unrelated case.1 According to the order, Dr. Schwebach failed to comply 

with a court order in that case and was excluded as an expert witness under Rule 37 

of the Utah Rules of Civil Procedure.  In 2017, Dr. Schwebach received an 

administrative reprimand due to a perceived conflict of interest between his work for 

a school district and his private practice.2 

“Irrelevant evidence is not admissible.” Utah R. Evid. 402. Evidence is only 

relevant if: (a) it has any tendency to make a fact more or less probable than it would 

be without the evidence; and (b) the fact is of consequence in determining the action.” 

Utah R. Evid. 401. Even if evidence is relevant, it may be excluded “if its probative 

value is substantially outweighed by . . . unfair prejudice, confusing the issues, 

 
1 See Order atached as Exhibit “A”.  
2 See Reprimand, atached as Exhibit “B”.  
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misleading the jury, undue delay, wasting time, or needlessly presenting cumulative 

evidence.” Utah R. Evid. 403. 

The order excluding Dr. Schwebach is not relevant. First, Dr. Schwebach was 

excluded for failure to follow a court order per Rule 37 of the Utah Rules of Civil 

Procedure. In this matter, Dr. Schwebach’s Rule 35 examination was never limited 

nor did this court place any limitations on said examination. Dr. Schwebach’s 

exclusion had nothing to do with his professional qualifications or the opinions 

rendered by Dr. Schwebach.  We would also note that Judge Kelly did not impose any 

sanctions on Dr. Schwebach held after the order was issued.3 

The administrative action also had nothing to do with Dr. Schwebach’s 

professional qualifications nor his actual assessment of children.  Rather, the board 

perceived a conflict of interest between his employment for a school district and his 

private practice. 

The order or testimony that Dr. Schwebach was excluded as an expert should 

also be excluded under Rule 403, since any probative value it may have is 

substantially outweighed by the danger of unfair prejudice, confusing the issues, 

misleading the jury, and wasting time. As discussed above, the fact that Dr. 

Schwebach was excluded in an unrelated matter for violating a Court Order is not 

 
3 See Minutes of Hearing, atached as Exhibit “C”.  
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relevant to Mr. Symes’ injuries and lacks probative value. The order and mention of 

the exclusion could taint the jury’s view of Dr. Schwebach for something that is 

entirely unrelated to this matter. In this case, Dr. Schwebach has not violated any 

Court order issued in this case. 

Moreover, said Order is confusing and unfairly prejudicial. It would be a waste 

of time for the jury to consider the irrelevant order or make any mention of it. It would 

lead away from considering damages in this civil lawsuit and Mr. Symes’ injuries. 

This same motion has been twice made and granted by trial courts in this state 

relating to this order and the alleged conflict of interest matter that Dr. Schwebach 

was involved in.4  For instance, the Honorable Kristine Johnson recently concluded: 

While those violations may well raise questions regarding Dr. 
Schwebach’s compliance with ethical standards, they do not directly 
pertain to his truthfulness or lack thereof. While he violated Judge 
Kelly’s Order not to speak to a minor’s parents and violated an ethical 
standard regarding charges, neither specifically demonstrates a lack of 
candor. There are also Rule 403 concerns at play. The case before Judge 
Kelly has no relation to this case or to the Rule 35 examination 
conducted here. Yet, there is a risk that the jury would erroneously 
conclude that Dr. Schwebach violated an Order of this Court, or that his 
examination was improper because of the violation in that case.5 

 
In another case, Pratt v. Gale, the Honorable Sue Chon likewise 

excluded evidence of the exclusion order: 

 
4  See orders atached as Exhibit “D”. 
5 See Order in Larocque v. Sherrow, atached as Exhibit “D”.  
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3. MOTION IN LIMINE REGARDING ANY MENTION OF 
UNRELATED ORDER EXCLUDING DR. SCHWEBACH'S 
TESTIMONY. The Court finds that the Order dated September 1, 2021 
is not relevant and precluded under Rule 403 of the Utah Rules of 
Evidence, and that Plaintiff is prohibited from referencing the Order in 
her cross-examination of Dr. Schwebach. Therefore, the Court GRANTS 
the Motion in Limine Regarding Any Mention of Unrelated Order 
Excluding Dr. Schwebach's testimony.6 
 

CONCLUSION 

Based on the foregoing, Defendants Shanice Burch and Lube Management 

Corp., respectfully moves the Court for a Motion in Limine for an Order excluding 

any reference or mention of the exclusion of Dr. Schwebach’s testimony in an 

unrelated civil matter. 

DATED this 8th day of April, 2022. 

     MORGAN, MINNOCK, RICE & MINER, L.C. 
 
 
     /s Joseph E. Minnock                                                              
     Joseph E. Minnock 

Attorneys for Defendants Shanice C. Burch and 
Lube Management Corp.  

 
6 Id.  
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this 8th day of April 2022, I served an electronic copy of 

the foregoing MOTION IN LIMINE NO. 5 RE: UNRELATED ISSUES 

REGARDING DR. SCHWEBACH on the following: 

Jason B. Richards 
RICHARDS LAW GROUP, P.C. 
Legal Arts Building, Suite 200 
2568 Washington Boulevard 
Ogden, UT 84401 
assistant@jbrlawyers.com 
 
Jeffrey J. Steele 
Justin Hosman 
STEELE | ADAMS | HOSMAN  
765 East 9000 South, Suite A1  
Sandy, UT 84094  
jeff@sahlegal.com 
justin@sahlegal.com 
 
 
 
     /s Joseph E. Minnock   
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The Order of the Court is stated below:
Dated: September 01,2021 /s/ KEITH KELLY

12:47:24 AM District Court Judge

G. Eric Nielson (5327)
TODD WAHLQUIST (9893)
G. ERIC NIELSON & ASSOCIATES 
4790 South Holladay Boulevard 
Salt Lake City, Utah 84117 
Telephone: (801)424-9088 
Facsimile: (801) 438-0199 
ericnielson@ericnielson.com 
toddwahlquist@ericnielson.com 
Attorneys for Plaintiffs

BEFORE THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

ROBERT HALE and LISA HALE, 
individually and as parents and guardians of 
HANNAH HALE; and HANNAH HALE, 
individually,

Plaintiffs,

vs.

THE UNIVERSITY OF UTAH; and IHC 
HEALTH SERVICES, INC. dba PRIMARY 
CHILDREN’S MEDICAL CENTER; IHC 
HEALTH SERVICES, INC. dba 
INTERMOUNTAIN MEDICAL GROUP; 
and DOES I-X;

Defendants.

ORDER ON PLAINTIFFS’ MOTION FOR 
RULE 37 SANCTIONS Re: ADAM 
SCHWEBACH, PH.D.’S RULE 35 
EXAMINATION

Tier 3

Case No. 180908153 
Judge Keith Kelly

The above matter came on regularly for telephonic hearing on Tuesday, August 10, 2021 

pursuant to Plaintiffs’ Motion for Rule 37 Sanctions Re: Adam Schwebach, Ph.D.’s Rule 35 

Examination. Todd Wahlquist appeared on behalf of Plaintiffs; Rafael Seminario appeared on 

behalf of Defendant IHC Health Services, Inc. dba Primary Children’s Medical Center (“1HC”);
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and Carolyn Larson appeared on behalf of Defendant The University of Utah (“University”).

The Court, having fully considered the briefing of the parties, applicable law, and the oral 

arguments of the parties, and for good cause appearing, hereby GRANTS Plaintiffs’ Motion for 

Sanctions and makes and enters the following:

FINDINGS OF FACT

1. Plaintiffs have alleged that Hannah Hale suffered a brain injury as a result of 

medical malpractice. Hannah’s parents are co-piaintiffs in this action.

2. Defendants requested a Rule 35 examination of Hannah, which the Court granted 

in its March 9, 2020, Order Granting Defendants 'Joint Motion for Rule 35 

Examinations of Hannah Hale.

3. Paragraph 4(b) of the Order stated, “One of Hannah’s parents, either Lisa Hale or 

Robert Hale, may accompany Hannah Hale to the examination on the condition 

that said parent is merely there to accompany Hannah. The parent may not 

interrupt, respond, give signs, or in any way participate in or testify during the 

examination, testing or any interview.”

4. Paragraph 4(d) if the Order stated, “The Court will consider sanctions for any 

such violation of this Order.”

5. The Court denied the Plaintiffs’ request that counsel be present for the Rule 35 

exam. Part of the reason the Court denied that request is because the Court 

expects medical professionals who perform Rule 35 exams to comply with court 

orders.

Page 2 of 10
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6. In support of their opposition to the Rule 37 Motion for Sanctions, Defendants 

submitted a Declaration of Adam Schwebach, Ph.D. ("Declaration'’).

7. In paragraph 8 of the Declaration, Dr. Schwebach admits that he received a copy 

of the Court's March 9, 2020 Order on July 22, 2020.

8. In paragraph 9 of the Declaration, Dr. Schwebach states, in part, that he expressed 

concerns to Defendants that having one of Hannah’s parents “in the room during 

the testing portion of her exam could skew the results.”

9. In paragraph 10 of the Declaration, Dr. Schwebach admits that, “On August 4, 

2020, I spoke with Defense Counsel. Counsel informed me that Hannah’s parents 

should not be in the room with her during the examination and that 1 should 

interview and test only Hannah.”

10. In paragraph 14 of the Declaration, Dr. Schwebach quotes extensively from his 

interview with Hannah’s parents in which, among other things, he makes the 

following statements: “I’ve been asked to do what’s called an independent 

medical examination;” “I really want to go into this as independent as possible. 1 

want to hear from you guys first hand, just like you would be coming into my 

office for the first time;” “I don’t know the situation, so I’m going to ask you guys 

about that. That’s why I think it’s probably helpful that your parents are here, 

‘cause they can give us some information and help, kind on, along this process.’”

11. These statements lead the Court to find that Dr. Schwebach started out the exam 

in knowing violation of the Order.
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12. Attachment A to Dr. Schwebach’s Declaration was a transcript of portions of the 

interview. At time stamp 8:36:30, in response to a question from Dr. Schwebach, 

Mrs. Hales states, “She was staying - - we were told we’re not supposed to talk 

though. It was just supposed to be her.” Dr. Schwebach replied by saying “Oh? 

Only you? Okay, that’s fine.”

13. This exchange leads the Court to find that Dr. Schwebach was acting as though he 

hadn’t read the order, when in fact he had. He appeared to be playing dumb.

14. The Court finds that, from the beginning of the interview, Dr. Schwebach was 

telling the parents he wanted to get information from them.

15. At time stamp 8:51:51, Dr. Schwebach states, “I know maybe you guys have been 

told what you can and can’t say, I get that. I don’t know if you feel comfortable - 

- if there’s something that you, as parents feel like - -1 mean, I’m very open to 

this. Like, I want to be as independent as possible, and I’m not - - I’m the doctor 

so I’m allowed to, like, do that.”

16. The Court finds that a reasonable interpretation of these statements is that Dr. 

Schwebach knew about the Order and was telling the parents it was okay to 

violate the Order and talk to him because he is a doctor.

17. The Court finds Dr. Schwebach’s Report also shows a blatant violation of the 

Court’s Order.

18. On Page 4 of Dr. Schwebach’s Report, he stated, “It is important to note that Mr. 

and Mrs. Hale reported to this examiner that they were specifically instructed not
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to provide information during the court of the examination. Regardless, this 

examiner attempted to gain additional information in regards to Ms. Hale’s early 

developmental history and her symptom presentation immediately following her 

stroke. Mr. and Mrs. Hale were gracious in providing additional insight in regards 

to Ms. Hale’s circumstances and her ongoing challenges.”

19. The Court finds this statement in the Report to reveal Dr. Schwebach’s intent to 

mislead the Hales and violate the Court’s Order.

20. On pages 15 and 16 of the Report, Dr. Schwebach identified the four different 

assessments he had Mrs. Hale complete. Each of those assessments consisted of a 

series of many questions for Mrs. Hale to answer. It is clear from Dr.

Schwebach’s report that he relied on these assessments in making his conclusions.

21. Because Dr. Schwebach relied on assessments completed by Mrs. Hale, which 

were done in contravention of the Court’s Order, the Court finds there was 

prejudice to Plaintiffs.

22. The Order was very specific that the parents were not to be questioned, but Dr. 

Schwebach was effectively conducting an ex parte deposition of the parents. He 

was obtaining data he was not entitled to obtain.

23. Defense counsel represented to the Court that Dr. Schwebach regularly conducts 

these types of exams. In fact, Defense counsel has retained Dr. Schwebach many, 

many times for Rule 35 exams, and these exams are a significant portion of his 

professional practice.
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24. The Court finds by clear and convincing evidence that Dr. Schwebach knew about 

the Court’s Order and spoke with Defense counsel about the Order.

25. The Court finds by clear and convincing evidence that Dr. Schwebach had the 

ability to comply with the Order.

26. The Court finds that Dr. Schwebach knowingly and intentionally violated the 

Court’s Order. This was not negligent conduct.

27. The Court finds that Dr. Schwebach’s violation of the Court’s Order was not 

substantially justified.

28. Counsel for IHC failed to ensure that Dr. Schwebach complied with the Court’s 

express order. This leads to concern that, if defense counsel were permitted to 

designate another Rule 35 examiner, then defense counsel may fail to ensure that 

any new examiner would comply with the Court’s order against using information 

obtained by Dr. Schwebach in violation of this Court’s prior orders.

CONCLUSIONS OF LAW AND ORDER FOR SANCTIONS

1. Rule 37 authorizes the Court to impose sanctions for violation of a court order 

unless the Court finds the failure was substantially justified.

2. Rule 37(b)(2) allows the Court to prohibit a disobedient party from supporting or 

opposing designated claims or defenses or from introducing designated matters 

into evidence.

3. In making this Order, Defendants are considered the disobedient party subject to 

Rule 37 sanctions due to the actions undertaken by their retained expert witness,
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Dr. Schwebach. Although the violation of the Court’s Order was done by an 

expert witness, counsel has a duty to make sure expert witnesses comply with 

Court orders.

4. The Court concludes that Dr. Schwebach’s knowing and intentional violation of 

the Court’s Order was so egregious that sanctions are appropriate.

5. The Court recognizes that expert witnesses are important in cases such as this, and 

the Court does not impose these sanctions lightly.

6. The Court hereby strikes Dr. Schwebach as an expert witness in this case. His 

report is stricken and no other witnesses may use, reference, or rely on his data or 

opinions. Dr. Schwebach is to have no input in this case, and no witnesses may 

communicate with him regarding this matter. Dr. Schwebach’s interviews, notes, 

assessments, data, and reports cannot be used by either party in direct or cross 

examination of any witness.

7. Defendants shall pay Plaintiffs' attorney fees incurred in connection with the 

Motion for Sanctions giving rise to this Order.

8. Plaintiffs’ counsel shall submit a Rule 73(d) affidavit of costs and proposed order 

for attorney fees within seven (7) days of entry of this order.

9. The Court orders that Defendants must pay the Plaintiffs the costs associated with 

the Rule 35 exam. This includes expenses as well as reasonable compensation for 

Plaintiffs’ time in attending the examination.

10. Defendants are precluded from designating a substitute neuropsychologist to
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replace Dr. Schwebach. This is necessary for the following reasons: Allowing 

Defendants a ‘do-over’ would render the above sanctions toothless; another Rule 

35 exam would effectively expose Plaintiffs to another ex parte deposition; the 

Rule 35 exam process is roughly 8 hours long and it would be unreasonable to 

require Plaintiffs to do it again.

11. The Court will issue a separate Order to Show Cause requiring Dr. Schwebach to 

appear and explain why he should not also be personally held in contempt for 

violating the Court’s Order.

Based upon the foregoing, Plaintiff’s Rule 37 Motion is hereby GRANTED.

- END OF DOCUMENT-

- SIGNATURE AND SEAL OF COURT APPEARS ON THE FIRST PAGE OF THIS 
ORDER -

APPROVED AS TO FORM:

G ERIC NIELSON & ASSOCIATES

/s/ Todd Wahlauist
G. ERIC NIELSON
TODD WAHLQUIST
Attorneys for Plaintiffs

RICHARDS BRANDT MILLER NELSON

/s/ Rafael Seininario (w/permission granted via email dated 8/31/2021)
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ROBERT G. WRIGHT
RAFAEL SEM1NAR1O
Attorneys for Defendants IHC Health Services, Inc. dba Primary Children’s Hospital and 
IHC Health Services, Inc. dba Intermountain Medical Group

LITCHFIELD CAVO

/.$'/ Carolyn Stevens fw/permission granted via email dated 8/30/2021)
CAROLYN STEVENS
Attorneys for Defendant The University of Utah
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CERTIFICATE OF SERVICE

I HEREBY certify that on the 31st day of August, 2021,1 served the foregoing ORDER 
ON PLAINTIFFS’ MOTION FOR RULE 37 SANCTIONS Re: ADAM SCHWEBACH. 
PH.D.’S RULE 35 EXAMINATION on the persons identified below, via electronic filing:

Carolyn Stevens Jensen
LITCHFIELD CAVO,
420 E. South Temple, #510
Salt Lake City, UT8411I
Attorneys for Defendant The University of Utah

Robert G. Wright
Rafael A. Seminario
W. Shane Cohen
RICHARDS BRANDT MILLER NELSON
HIE. Broadway, #400
PO Box 2465
Salt Lake City, UT 84110-2465
Attorneys for Defendants I1IC Health Services. Inc. dha Primary Children's Hospital and IHC 
Health Services, Inc. dba Intermountain Medical Group

Zs/ Libby Craig
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EXHIBIT “B” 
  



UPPAC BOARD REPORT
Teacher: Adam Schwebach

DOB:3126/1975
Weber School District

Licensure Route: University of Utah
UPPAC Case # 16-1347

Date: September 19, 2017
Investigator: Steve Oler

EXECUTIVE SUMMARY

Dr. Schwebach is a school psychologist in Weber School District and also has a private practice.
On at least three occasions from 2012 to 2014,Dr. Schwebach performed services through his
private practice for patients who were also students in Weber District. Many of the evaluations
and assessments provided could have been provided for free through the district special
education department, but Dr. Schwebach charged a fee for the services. This created a conflict
between Dr. Schwebach's private interest and his public duties, which is prohibited by Utah law.

SUMMARY

Adam Schwebach holds a level 3 School Psychologist (K-12) license, which expires on June 30,
2021. He has been working in Weber School District as a school psychologist since 2003. Dr.
Schwebach also has a private practice, Neuropsychology Center of Utah (NPCU), where he sees
patients of all ages.

This case originated as a complaint from a fellow school psychologist in Weber District, Raina
Jones. Dr. Jones alleged that Dr. Schwebach was seeing patients at his private practice who were
also students in Weber District, and he was billing for services that could have been provided
free ofcharge through the school district.

Dr. Jones's initial suspicion was that students were being directly referred to NpCU by district
staff' Dr' Schwebach and several people from the Weber District special education department
denied this claim, and my investigation turned up no evidence that any students were directly
referred to NPCU from the district. However, I did find information on three students in Weber
District who received services at Dr. Schwebach's pr
for free through the district. The three students were

! *ou.d into Weber District in 2010. He attended Midland Elementary School from 2010 to
2013, then Roy Junior High from 2013 to 2016, and now attends Roy High. When he moved
into the district, he had already been classified by his previous district as having a Speech-
Language Impairment. Weber District reclassified him as Other Health hnpairmenion March 2,
2012.

ivate office that could have been received

Chridenson RllRKarcn
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In January 2012.Dr. Schwebach sawl at his private practice ald perfonned a

ilff -Til:ffi :Hlil:1:tr1;'mffi 
"ffi i:HfJ;"?#i:i.';:tttril"jil"

and generafly poor response to treatnent from his primary care physician. On January 4,z1li,
Dr. Schwebach perfonned several assessments, including the WISC-IV (intelligence iest), VMI
(test of visual-motor integration), WJ-m (academic test), PPVT fuictrue vocabulary test), and
EVT (expressive vocabulary test). All five of these tests are routinely performe,il for free by
Weber School District.

Some of the results of Dr. Schwebach's evaluations in January 2012 were uqed to clas{fyf
h t.t'"| Z}l}.andagain in 2015. Dr. Schwebaeh had no involvernent wiflrl rn hrs capacity
as school psychologist.

! went to Roy Elementary School from 201I to April 20l2,then lived in Texas fiour April
2012 to March 2014. He moved back into Weber District and weut to Roy Junior Higb eom
March 2014 to May 2015. He was qualified for special education for the fust time in Aug;ust
24t4.

In May 2014, Dl'. Schwebach r.*! at his private practice aud per{onned a comprehensive
neuopsychological evaluation. affidiug to Dr. Sclwebach,! *". brought in by his mother
because of behavioral and academic difficulties. On May 20,16T4,Dr- Schiebach performed
several assessrnents, including the WISC-IV (intelligence test), WJ-m (academic test), Conners
(behavior ratiug scale), PPVT (pichre vocabulary test). and EVT (expressive vocabulary test).
All five of these tests are routinely perfonned for fi'ee by Weber School District.

Weber Dishict also adrninistered several tests iu May 2014, including the WJ-Itr, but used some
of Dr. Schwebach's results to quahffl for speciai education in August 2014. Dr-Schwebach
had no involvernent withl in his capacity as school psychologist.

I !-".a in Weber District at all relevant tirnes, having attended fuverdale Elementary, North
Park Elemeutary, Valle View Elementary, and Kanesville Elementary, fi'om 2012 to the present.
Slre was qualified for special education for the fust time in Novemb er 2014.

Weber Dishict adurinistered several tests in Febnrary 2014, then repeated the WJ-m in October

3:il"#Tilrxlil:i:$.11#,fl HT:.TJ#;f ::l::i,T#;J,#iJ'ior+p'



According to Dr. Leah Voorhies, Assistant Superintendent for Student Support at USBE and
former school psychologist, this type of activity is very unusual. The expectation and common
practice among dual-setting practitioners in Utah would be to refrain from providing any services
to a potential patient at a private practice if those services could be provided for free through the
school district. In her view, to bill a patient for such services constitutes a conflict of interest,
because it creates an improper financial incentive to see the patient at the private practice rather
than through the district.#J&ffifthis conflict of interest would notbe cured by informing the
parent about services that could be provided through the district. In other words, even if a parent
understands that the services could be provided for free through the district and still wants to pay
to receive those services in the private practice, the dual-setting practitioner should not provide
those services.

Dr. Schwebach does not believe he did anything wrong by seeing these patients. He indicated he
has never received a direct referral from the school district and would never accept one. He
admitted that a few of the asr.s-.nts he performed with some patients could have been done
through the district, but he emphasized the vastly different role that he filled at his private
practice compared to his role as a school psychologist. As a school psychologist, the purpose of
any assessment was for the sole purpose of determining whether a student had a disability for
special education purposes. As a neuropsychologist at his private practice, his role was much
broader, encompassing behavior, medication, therapy, and every other aspect of the child's
treatment, not just education issues. The neuropsychological evaluations he performed at NPCU
were far more extensive than anything the school district could provide, and the assessments at
issue were small pieces of a much larger comprehensive evaluation. However, when Dr.
Voorhies examined Dr. Schwebach's reports for the three students described above, she
indicated most of the assessments listed in the reports could have been done through the district.

Several laws and rules are potentially implicated by Dr. Schwebach's conduct. Most generally,
state law prohibits all public employees from having "personal investments in any business
entity which will create a substantial conflict between his private interests and his public duties."
Utah Code Ann. $ 67-16-9. In this case, Dr. Schwebach's 'opublic duties" include providing
certain services to students in Weber School District for free. If he also has a financial interest in
a private practice at which he provides those same services to the same students for a fee, a
conflict arises o'between his private interests and his public duties."

In addition, licensed educators are required to be familiar with professional ethics and comply
with "applicable professional standards," Rule R277-515-3(2). The National Association of
School Psychologists publishes a set of ethical standards called Principles for Professional
Ethics, which includes the following language in Standard III.4.9:

School psychologists who provide school-based services and also engage in the
provision of private practice services (dual setting practitioners) recognize the
potential for conflicts of interests between their two roles and take steps to avoid
such conflicts. Dual setting practitioners:



. are obligated to inform parents or other potential clients of any
psychological and educational services available at no cost from the schoois
prior to offering such services for remuneration

t maY not offer or provide private practice services to a student of a school or
special school program where the practitioner is currently assigned

Lori Rasmussen, special education director for Weber School District, indicated school
psychologists in Weber District are not assigned to certain schools; they each oversee certain
aspects of special education at all schools in the district. Therefore, according to this standard,
Dr. Schwebach should not have seen any patient at his private practice if that patient attended
any school in Weber School District.

Dr. Schwebach indicated that he generally discusses with parents his dual role as school
psychologist and private practitioner, and he generally explains what services can be provided
for free through the school district. He could not remember whether he had such conversations
with the parents in these specific cases. However, in the opinion of Dr. Voorhies, and according
to the NASP standards quoted above, even if those conversations did occur, they would not cure
the inherent conflict of interest created by the situation.

Weber District has no concerns with Dr. Schwebach, and he remains employed without
discipline.

RECOMMENDATION AND RATIONALE

Under the old informal presumptions in place when Dr. Schwebach improperly performed and
billed for these services at his private practice in 2012 and 2014, a disciplinary letter
(admonition, warning, or reprimand) was presumed appropriate for engaging in an ,,other minor
violation" of the Utah Educator Standards. Under cunent presumptions, a disciplinary letter
(admonition, warning, or reprimand) is presumed appropriate for engaging in "an activity that
constitutes a conflict of interest." UPPAC recommends a letter of reprimand, and Dr.
Schwebach has executed a Consent to Discipline to that effect.
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3RD DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

ROBERT HALE  Et al, MINUTES

Plaintiff, CONTEMPT HEARING

vs. Case No: 180908153 MM

THE UNIVERSITY OF UTAH  Et al, Judge: KEITH KELLY

Defendant. Date: December 2, 2021

Clerk: sandram

TELEPHONE CONFERENCE

PRESENT

Plaintiff's Attorney(s): TODD WAHLQUIST

Defendant's Attorney(s): SEAN LEONARD

Other Parties: MARK HINDLEY

Other Parties: DAVID JORDAN

Other Parties: ADAM SCHWEBACH

Audio

Tape Number: S35 Tape Count: 9:01 - 10:24

HEARING

ON RECORD: 9:01:22

Now is the time set aside for a Contempt Hearing. Attendance is taken. Parties are present via

WebEx Video Conferencing.

Counsel review the status of the case with the Court.
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The Order of the Court is stated below:
Dated: December 02,

2021
/s/ KEITH KELLY

11:49:22 AM District Court Judge



9:07 - Dr. Schwebach is sworn under oath.

Mr. Jordan and Dr. Schwebach address the Court.

Mr. Wahlquist addresses the Court.

Mr. Leonard addresses the Court.

Mr. Jordan responds.

The Court takes the matter under advisement.

10:04 - Pause record.

10:17 - Resume record.

After hearing arguments from counsel and testimony from Dr. Schwebach, the Court declines to

impose additional sanctions beyond those imposed in the Rule 37 Sanctions Order (docket #343).

END RECORD: 10:24:38

End Of Order - Signature at the Top of the First Page
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The Order of the Court is stated below:
Dated: November 04, 2021 /s/ SU CHON

02:50:02 PM District Court Judge
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THIRD JUDICIAL DISTRICT, WEST JORDAN DEPARTMENT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

PAYTON LAROCQUE, an individual, and
WILLIAM PORRECA, an individual,

Plaintiffs,

v.

JEFFREY L. SHERROW, an individual, and
CLAWSON PROPERTIES, LLC, a Utah
limited liability company,

Defendants.

MEMORANDUM DECISION AND
ORDER ON DEFENDANTS’

MOTION IN LIMINE REGARDING ANY
MENTION OF UNRELATED ORDER

EXCLUDING DR. SCHWEBACH’S
TESTIMONY

Case No.  200900624

Judge Kristine Johnson

This matter is before the Court on Defendants’ Motion in Limine Regarding Any Mention

of Unrelated Order Excluding Dr. Schwebach’s Testimony. Oral argument was held via WebEx

on December 15, 2021. Present for the Plaintiffs was J. Adam Sorensen of Gross & Rooney.

Present for the Defendants were Peter H. Barlow and Kathryn T. Smith of Strong & Hanni.

Upon consideration of the briefing and oral argument, the Court hereby rules as follows:

Defendants’ Motion in Limine is granted on Rule 608 grounds, but the Court will reserve ruling

on Rule 702 grounds, for the reasons set forth below.

This lawsuit arises out of a traffic collision that occurred on July 10, 2019, involving Mr.

Sherrow and Ms. LaRocque. Ms. LaRocque seeks damages for injuries allegedly sustained in

that collision. This matter is set for jury trial beginning April 4, 2022.

Defendants seek to preclude any reference to, or admission of, evidence regarding Dr.

Schwebach’s testimony in unrelated matters. This evidence consists of: (1) an Order entered on

September 1, 2021 in an unrelated case excluding Dr. Schwebach for failure to comply with a

1



Court Order; and (2) an ethical violation report and letter of reprimand against Dr. Schwebach1

issued in 2017 regarding instances of charging students for services received in his practice that

they could have received free of charge from the school district. Plaintiffs indicate that they do

not intend to offer independent evidence of the foregoing, but to inquire about it on cross

examination of Dr. Schwebach.

Plaintiffs argue that such cross examination is permissible under Rule 608 and/or Rule

702 of the Utah Rules of Evidence. Regarding Rule 608, the Court notes at the outset that

Defendants did not fully respond to Plaintiffs’ analysis in their Reply Memorandum. The Court,

however, still must determine whether the requirements of Rule 608 are met here. Under the

Rule, “extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in

order to attack or support the witness’s character for truthfulness. But the court may, on

cross-examination, allow them to be inquired into if they are probative of the character for

truthfulness or untruthfulness of (a) the witness. . . .” The question, then, is whether Dr.

Schwebach’s violation of Judge Kelly’s Order and/or his ethical violations with respect to

student charges are “probative of [his] character for truthfulness or untruthfulness.” While those

violations may well raise questions regarding Dr. Schwebach’s compliance with ethical

standards, they do not directly pertain to his truthfulness or lack thereof. While he violated Judge

Kelly’s Order not to speak to a minor’s parents and violated an ethical standard regarding

1 In that Order, Judge Keith Kelly set forth guidelines for a Rule 35 examination of the minor
plaintiff pursuant to which one or both of the minor’s parents could accompany her to the
examination, but that parent(s) were not to “interrupt, respond, give signs, or in any way
participate in or testify during the examination, testing or any interview.” It is undisputed that Dr.
Schwebach asked questions of the parents in violation of the Order.

2



charges, neither specifically demonstrates a lack of candor. There are also Rule 403 concerns at

play. The case before Judge Kelly has no relation to this case or to the Rule 35 examination

conducted here. Yet, there is a risk that the jury would erroneously conclude that Dr. Schwebach

violated an Order of this Court, or that his examination was improper because of the violation in

that case.

Plaintiffs argue that Rule 702 of the Utah Rules of Evidence presents an independent

basis for admission of such evidence on cross-examination, as Dr. Schwebach’s past violations

“go directly to his qualifications as an expert and the reliability of his findings.” It should be

noted that two of the cases cited by Plaintiffs, Carbaugh v. Asbestos Corp. Ltd., 167 P.3d 1063

(Utah 2007) and State v. Zeigler, 2019 WL484647 (Tenn.Crim.App. 2019) are not directly

applicable here because they deal with license suspension. No authority is cited for the

proposition that the events at issue are automatically relevant to Dr. Schwebach’s qualifications

or the reliability of his findings. However, Plaintiff’s ability to inquire into the events in question

will hinge upon Dr. Schwebach’s testimony on direct examination. By way of example, if he

testifies that he always complies with applicable rules and orders, or that it is his practice to do

so, then Plaintiffs would be entitled to probe that assertion with evidence to the contrary.

Accordingly, it is hereby ORDERED that: Defendants’ Motion as it pertains to Rule 608

is granted. However, the Court reserves ruling on the Motion as it pertains to Rule 702, to be

determined at trial.
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DATED this 2nd day of February, 2022.

_________________________________________________
BY THE COURT: HONORABLE KRISTINE JOHNSON
Third Judicial District, Salt Lake County
State of Utah, West Jordan Department
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