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NEW MATTERS RAISED IN OPPOSITION MEMORANDUM 

Plaintiff’s memorandum conflates two different causation issues: whether her 

symptoms are related to carbon monoxide; and whether the alleged carbon monoxide 

exposure was caused by a defect in her car.  Defendants’ motion focuses on the second 

issue, and raises a simple question: can plaintiff produce non-speculative expert 

testimony of a causal connection between the alleged vehicular defect and the carbon 

monoxide injury she claims?  See Fox v. Brigham Young Univ., 2007 UT App 406, ¶ 21, 

176 P.3d 446. 

Plaintiff’s claims require admissible evidence that the alleged defect produced 

carbon monoxide in the engine compartment, that carbon monoxide entered the 

passenger compartment, and that the gas reached a sufficient concentration inside the 

car to cause carbon monoxide poisoning.  In the absence of that evidence, the jury will be 

left to speculate as to whether plaintiff’s symptoms were caused by another source of 

carbon monoxide or by another medical condition. 

Plaintiff’s opposition invites just such speculation.  Plaintiff claims that 

quantification of carbon monoxide in the passenger compartment is unnecessary, even 

though that is where plaintiff was allegedly poisoned.  Her own expert, Dr. Lindell 

Weaver, testified that carbon monoxide must reach a threshold of a few hundred parts 

per million for several hours in order to cause poisoning. 

Plaintiff misleadingly suggests that another of her experts, Peter Leiss, has 

supplied the requisite causal link, but he has not.  He testified that he obtained 295 parts 

per million of carbon monoxide on a hot plate in a sealed 9.5-gallon container at a 

temperature of 350°F.  He then notes that there are surfaces under the hood of the car 

https://www.westlaw.com/Document/I7db971d4b56211dc9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I7db971d4b56211dc9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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that can exceed 350°F, and from that invites the court—and the jury—to speculate that 

diesel came in contact with that unidentified surface, that carbon monoxide was 

generated, that it entered the HVAC intake of the car without mixing with or dilution by 

the surrounding air, and accumulated in the occupant compartment in a concentration 

“of at least 200 ppm.”  Conspicuously absent from this alleged causal chain are any 

measurements or data, and Mr. Leiss admits that he cannot quantify anything except the 

concentration in the aquarium he observed.  Nevertheless, without any scientific—or even 

logical—explanation whatsoever, he claims he can infer that the concentration in the car 

exceeded 200 ppm.  This false and misleading logic does not provide a basis to conclude 

that there was carbon monoxide in the car, and the court should not allow it to be 

submitted to the jury.  Accordingly, summary judgment is appropriate. 

RESPONSE TO PLAINTIFF’S OBJECTIONS TO EVIDENCE 

 Plaintiff has not raised any proper evidentiary objections to defendants’ statement 

of facts.  Her response rests primarily on her statement of additional facts, discussed 

below.  None of plaintiff’s statements or characterizations create a genuine issue of 

material fact or preclude summary judgment on causation. 

RESPONSE TO ADDITIONAL STATEMENT OF FACTS 

19.  On October 3, 2011, SouthTowne received a “Mandatory Stop-Sale Order” 
from Volkswagen.  Citation: Mandatory Stop-Sale Order (attached hereto 
as “Exhibit 1”); see also Christoffersen Depo. 28:17-29:8 (attached hereto 
as “Exhibit 2.”). 

 
Response:  Admit, but immaterial to causation. 

20.  The Mandatory Stop-Sale Order informs SouthTowne that certain vehicles 
are subject to “Safety Recall 23J9” and states “DO NOT SELL, LEASE, OR 
DEALER TRADE ANY OF THESE VEHICLES” and “By law, dealers must 
correct, prior to delivery for sale or lease, any vehicle that fails to comply 
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with an applicable Federal Motor Safety Standard or that contains a 
defect relating to motor vehicle safety.” Citation: Mandatory Stop-Sale 
Order (Ex. 1). 

 
Response:  Immaterial to causation; however, it is also misleading.  The Stop-

Sale Order stated that “some 2009-2012 MY Jetta . . . vehicles equipped with a 2.0L TDI 

common raise diesel engine” were subject to the recall.  It went on to state that the vehicles 

would be identified on the “dealer’s VIM report” with a code 23J9 and that 8,161 vehicles 

had been identified as falling within the scope of the mandatory Stop-Sale Order.  (Pl. Ex. 

1.)  Plaintiff’s vehicle was a used vehicle, so it was not on SouthTowne’s VIM report and 

was not one of those 8,161 vehicles.  (See id. (referring to “vehicles in dealer inventory”); 

see also Christofferson Dep. 33:25-34:20, Ex. F (testifying “dealer inventory” referred to 

new vehicles).) 

21.  The Mandatory Stop-Sale Order explains that Recall 23J9 involves fuel 
lines that “develop small cracks which could lead to fuel leakage.”  Citation: 
Mandatory Stop-Sale Order (Ex. 1). 

 
Response:  Paragraph 21 partly mischaracterizes the Mandatory Stop-Sale Order, 

which states: “Due to the possible resonance condition, single fuel injection lines could 

develop small cracks which could lead to fuel leakage.”  (Pl. Ex. 1 (emphasis added).)  

According to the public record, the anticipated failure rate was less than one percent.  (Ltr. 

from Christopher T. Sandvig to Claude H. Harris, at 2 (Oct. 3, 2011), Ex. G.) 

22.  The Mandatory Stop-Sale Order states the following: “Please keep any 
affected vehicle in a secure area where it cannot be made available for sale, 
lease, trade, or demo use until the recall repair has been performed.”  
Citation: Mandatory Stop-Sale Order (Ex. 1). 
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Response:  Admit, but immaterial to causation.  In addition, as discussed above 

the evidence is undisputed that the Smith vehicle was not one of the 8,161 vehicles subject 

to the Stop-Sale Order.  Response to ASOF, ¶ 20. 

23. SouthTowne acquired the vehicle at issue in this case on October 7, 2011.  
Citation: Christoffersen Depo. (Ex.2) 32:18-24. 

 
Response:  Admit for the purposes of the motion, but immaterial to causation. 

24.  The vehicle was subject to Recall 23J9.  Citation: Mejia Depo. (attached 
hereto as “Exhibit 3”) 14:24-15:8. 

 
Response:  Admit, although Mr. Mejia did not testify that the vehicle “was subject 

to Recall 23J9.”  Instead, he testified that he replaced fuel line number 2 and applied 

dampeners on the subject vehicle.  (Mejia Dep. 14:24-15:8, Ex. H.) 

25.  More than three weeks later, on November 2, 2011, SouthTowne sold the 
vehicle – without performing the recall - to Robert Vogt and his 61-year-
old daughter Lois Smith.  Citation: Statement of Fact #1, above; see also 
Christoffersen Depo. (Ex. 2) 42:4-9. 

 
Response:  Admit. 

26.  In December 2011, Lois drove the vehicle from Utah to Washington State 
to see family for the holidays.  Citation: Statement of Fact #2, above; see 
also Lois Smith Depo. (attached hereto as “Exhibit 4”) 58:11-59:1. 

 
Response:  Admit. 

27.  At some point during the drive, before reaching La Grande, Oregon, Lois 
began noticing an unusual odor similar to fuel.  Citation: Lois Depo (Ex. 
4) 60:23-62:1. 

 
Response:  Admit.  Although plaintiff testified that she noticed an “unusual” odor 

prior to reaching La Grande, Oregon, she appeared unable to distinguish between the 

odor of another vehicle’s exhaust or the odor of diesel.  (Smith Dep. 61:6-63:10, Ex. I.)  

Notably, plaintiff also testified that she could not remember whether she smelled fumes 
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on the first day of her trip, between Salt Lake City and Boise, where she stopped for the 

night.  (Id., 162:13-16.)  Even setting aside these issues, the statement is immaterial 

insofar as carbon monoxide is odorless and tasteless. 

28.  By the time Lois reached La Grande, she was suffering headaches and 
“feeling tired like I wanted to go to sleep and ill kind of like sick like ‘throw 
up-ee.’”  Citation: Lois Depo (Ex. 4) 163:10-17, 72:13-21. 

 
Response:  Disputed in part, but immaterial.  When asked follow-up questions, 

plaintiff testified that she felt “[m]ore like tired,” that she did not know whether it was 

caused by the fact that she had been driving for seven hours, and that she intended to “get 

back on the road.”  (Id., 72:22-74:13.) 

Plaintiff testified about a headache and feeling ill, but the timing is less than clear.  

Plaintiff could not recall whether she had a headache when she arrived in Boise the 

previous evening.  (Id., 162:19 (“I have no clue.”).)  When asked about feeling sleepy when 

arriving in Boise, plaintiff stated:  “I don’t remember.  I just remember feeling sleepy all 

the way through.”  (Id., 162:23-24.)  Finally, as discussed below, plaintiff had been feeling 

ill before leaving home, and was in contact with her physician seeking medication during 

the entire trip.  Response to ASOF, ¶ 37. 

29.  When Lois reached La Grande on Friday evening, she pulled over to get 
some food at a restaurant, and she noticed lots of smoke coming from the 
engine of her car, though she didn’t see any fire.  Citation: Lois Depo (Ex. 

4) 68:2469:24. 
 
Response:  Paragraph 29 mischaracterizes testimony.  Plaintiff testified that she 

and a restaurant employee noticed “steam or smoke or something” coming from the hood 

of the vehicle.  (Id., 69:1-11.)  Plaintiff pulled the vehicle over and opened the hood, where 

she observed “steam or something.”  (Id., 69:14-16.)  Plaintiff did not testify that smoke 
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came from the engine itself.  (Id., (“I’m not really a mechanic so I don’t know where it was 

coming from, but it was everywhere.”); see also id., 70:11-17, 71:13-15.)  Plaintiff testified 

that she had never seen smoke or steam come through the vents before reaching La 

Grande.  (Id., 219:14-16.) 

30.  Lois stayed the night (Friday, Dec. 16) in La Grande and had a friend of 
the local LDS bishop look at the vehicle the next morning (Saturday, Dec. 
17).  Citation: Lois Depo (Ex. 4) 74:19 – 75:16. 

 
Response:  Admit for the purposes of the motion.  (See id., 74:22-25 (“It’s hard 

to remember.  I think I stayed there that night.”).) 

31.  Lois and the friend “looked at the engine, [and] there was stuff all over, 
oily stuff.”  Citation: Lois Depo (Ex. 4) 79:25 – 80:10. 

 
Response:  Admit, except to add that plaintiff testified that the friend did not 

identify the “oily stuff.”  (Id., 80:11-12 (“Q.  Okay.  Did he tell you what it was?  A.  No.”).) 

Plaintiff had no recollection of seeing an oily substance on the engine the day before, when 

she opened the hood at the fast-food restaurant.  (Id., 80:24-81:11.) 

32.  Lois noticed “there was something coming out of the bottom of the car that 
was in a big puddle all over” and it “looked kind of, like, oily, like shiny 
kind of.”  Citation: Lois Depo (Ex. 4) 74:19 – 75:16. Citation: Lois Depo (Ex. 
4) 79:25 – 80:2. 

 
Response:  Admit for the purposes of this motion. 

33. At the friend’s suggestion, Lois had the vehicle towed to a nearby 
dealership called Overturf Volkswagen in Kennewick, Washington.  

Citation: Lois Depo (Ex. 4) 81:1625. 
 
Response:  Admit, except to the extent that plaintiff characterizes Kennewick, 

Washington as being “nearby” La Grande, Oregon.  See (Id., 82:1-3 (“Q.  How long of a 

drive was that?  A.  I don’t know how far it was.  Maybe a couple hours.”).) 
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34.  Since it was Saturday, Lois had to wait until Monday (Dec. 19) for the car 

to be fixed.  Citation: Lois Depo (Ex. 4) 83:1184:21. 
 
Response:  Admit for the purposes of this motion. 

35.  Over that weekend, Lois continued to suffer headaches, nausea, and 
extreme sleepiness.  Citation: (Ex. 4) 87:7 – 24. 

 
Response:  Plaintiff testified she experienced nausea, headaches, and “big-time 

sleep” during the weekend of December 17, 2011, while staying in Kennewick, 

Washington.  (Id., 87:7-24.)  Importantly, however, plaintiff could not identify specifically 

when the headaches or “sleepiness” started.  (Id., 158:18-21, 159:10-21; see also id., 

163:10-17 (describing headache and sleepiness in La Grande, Oregon).)  As discussed 

below, defendants object insofar as the additional statement of facts provides an 

incomplete account of her medical history prior to the trip. 

36.   Lois continued to feel ill with headaches and extremely sleepiness during 
the next week and finally went to St. Clare Hospital in Tacoma, 
Washington, on December 23, 2011.  Citation: Lois Depo (Ex. 4) 96:14 – 
99:17. 

 
Response:  For the purposes of this motion, defendants admit that plaintiff 

claims she felt ill after service campaign 23J9 was performed on her vehicle on December 

19, 2011.  Defendants object insofar as Paragraph 36 fails to accurately reflect plaintiff’s 

medical history.  Infra Objection. 

37.  The ER doctor at the hospital (Dr. Amy Calimlim) diagnosed Lois with 
carbon-monoxide poisoning.  Citation: Dr. Calimlim Depo. (attached 

hereto as “Exhibit 5”) 10:1417. 
 
Response:  Plaintiff provides an inaccurate, incomplete account of Dr. Calimlim’s 

diagnosis.  Dr. Calimlim also diagnosed plaintiff with an upper respiratory infection.  

(Calimlim Dep. 10:14-19, Ex. J.)  During the hospital visit, plaintiff’s “chief complaint was 
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her cough.”  (Id., 15:10.)  As a result, Dr. Calimlim prescribed Zithromax, which was used 

to treat a bacterial infection.  (Id., 37:22-38:6.)  Dr. Sharp had also prescribed Zithromax 

after diagnosing plaintiff with pharyngitis consistent with strep throat prior to her 

departure on her trip.  (Sharp Dep. 12:16-13:4, Ex. K; see also MEDREC 01030, Ex. L.) 

With respect to carbon monoxide, Dr. Calimlim testified that her diagnosis was 

based on (a) plaintiff’s claim that she had been exposed to fumes and (b) results from a 

blood test that showed a carboxyhemoglobin (COHb) level of 2.4%.  (Calimlim Dep. 11:22-

12:18, 21:18-19, Ex. J).  Dr. Calimlim conceded that a COHb level of up to 3% was within 

the normal range for a non-smoker.  (Id., 13:4-10, 22:22-25.)  In the absence of plaintiff’s 

claims about being exposed to fumes, Dr. Calimlim would not have concluded that she 

had suffered from carbon monoxide poisoning.  (Id., 32:14-19, 47:4-12, 49:2-8.) 

Dr. Calimlim had no specific education or training in carbon monoxide poisoning.  

(Id., 15:11-24.)  She could not opine on whether 2.4% COHb would have been consistent 

with exposure a week earlier.  (Id., 16:15-18, 18:20-19:4, 49:22-50:6.)  Dr. Weaver, 

however, conceded that the half-life of COHb in the blood is five to six hours, and that the 

2.4% COHb measurement, which was taken a week after the alleged exposure, could not 

possibly have been related to it.  (Weaver Dep. 20:12-22, 80:12-81:8, Ex. M.)  Dr. Calimlim 

had no recollection of being told how long plaintiff had been exposed to fumes.  (Calimlim 

Dep. 27:10-12, Ex. J.)  After providing oxygen, Dr. Calimlim discharged plaintiff without 

ordering any other tests or treatment.  (Id., 21:5-10, 23:1-7.) 

38.  While the vehicle was at Overturf Volkswagen on Monday, December 19, 
2011, it was worked on by a technician named Guadalupe Mejia.  Citation: 

Mejia Depo. (Ex. 3) 9:2410:15. 
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Response:  Admit. 

39.  Mejia testified that when he first saw the vehicle, it had leaked a puddle of 
diesel fuel 12 inches in diameter on the ground directly under the engine. 
Citation: Mejia Depo. (Ex. 3) 17:7 - 19:8. 

 
Response:  Admit. 

40.  Mejia testified that he also saw leaked diesel fuel that had pooled on the 
engine itself in the amount “between like a pint and a quart.”  Citation: 
Mejia Depo. (Ex. 3) 18:10 - 19:8. 

 
Response:  Admit. 

41.  Mejia testified that the vehicle was subject to Recall 23J9.  Citation: Mejia 
Depo. (Ex. 3) 14:24 - 15:8. 

 
Response:  Admit. 

42.  Mejia testified that one of the purposes of Recall 23J9 was to prevent a fuel 
leak on the engine, specifically the engine parts called the turbo charger 
and the exhaust manifold, which would cause intensified odor and smoke. 
Citation: Mejia Depo. (Ex. 3) 11:4 - 12:14. 

 
Response:  Paragraph 42 mischaracterizes Mr. Mejia’s testimony.  Mr. Mejia did 

not testify about the “purpose” of the service campaign, but he testified that the effect was 

“prevent[ing] vibration and fuel leak.”  (Mejia Dep. 11:5-12, Ex. H.)  Contrary to plaintiff’s 

suggestion, Mr. Mejia did not testify that a fuel leak “would cause intensified odor and 

smoke.”  (ASOF, ¶ 42.)  Instead, Mr. Mejia simply testified that fuel could go over the top 

of the side or top of the turbo, depending on the situation, and that it could “go on top of 

the turbo [or] on the exhaust.”  (Mejia Dep. 12:5-8, Ex. H.)  Similarly, Mr. Mejia testified 

that it could cause smoking, intensified odor, or fire, not that it would.  (Id., 12:11-13.)  To 

the extent that plaintiff seeks to use Mr. Mejia’s testimony as an expert opinion, he is 



 -10- 

neither designated nor qualified as such.  In any event, his speculation about what could 

occur is immaterial. 

43.  Mejia testified that he performed Recall 23J9 on the vehicle which included 
replacing a defective fuel line.  Citation: Mejia Depo. (Ex. 3) 14:24 - 15:4. 

 
Response:  Paragraph 32 mischaracterizes Mr. Mejia’s testimony.  Mr. Mejia 

never used the phrase “defective.”  Mr. Mejia only testified that he performed the 23J9 

service campaign, replaced a fuel line, and installed dampeners.  (Id., 14:24-15:4.) 

44.  Dr. Weaver is regarded in the medical community as the top expert in the 
entire world on carbon-monoxide poisoning.  Citation: Dr. Foley Depo. 
6:11-13 (attached hereto as “Exhibit 6”) [quotation omitted]; Dr. Weaver 
Depo. (attached hereto as “Exhibit 7”) 53:12-13 [quotation omitted]. 

 
Response:  Dr. Weaver’s opinion of himself and the opinion of his associate, Dr. 

Foley, are irrelevant to the motion.  Defendants do not dispute, however, that Dr. Weaver 

holds himself in high esteem. 

45.  In his deposition, Dr. Weaver repeatedly testified that the cause of Lois’s 
brain damage is the carbon-monoxide poisoning she suffered while 
driving to Washington State in December 2011.  Citation: Dr. Weaver 
Depo. (Ex. 7) 35:19-36:8 (“[I]t’s my opinion that Lois Smith inhaled 
products of combustion while driving from Utah to ultimately 
Washington, and those products of combustion would have included 
hydrocarbons and carbon monoxide. . . .  [S]he has brain damage as a 
consequence of this poisoning.”), 37:1-4 (“[I]t’s my opinion that she 
breathed carbon monoxide in excess and hydrocarbons, and that has 
caused many of the acute systems [symptoms] but has left her with brain 
damage.  Now, if you want me to continue, that brain damage has 
expressed itself with many things. It’s expressed itself with problems in 
multiple domains: neuropsychological, psychiatric, balance, neurological, 
and, of course, complemented by the testing with Dr. Price and by the 
brain MRI.”). 

 
Response:  Dr. Weaver opined about plaintiff’s exposure to carbon monoxide, 

but his diagnosis of carbon monoxide exposure is not material to the issues raised in the 
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pending motion, which centers on the cause of the alleged exposure (i.e., its source).  With 

respect to the source of carbon monoxide, Dr. Weaver testified:  “All I have is what she 

told me and then what’s happened to her since.”  (Weaver Dep. 46:6-7, Ex. M.) 

46.  Dr. Weaver used the methodology of differential diagnoses to come to his 
conclusion about causation.  Citation: Dr. Weaver Depo. (Ex. 7) 46:15-16 
(“So in terms of a differential diagnosis, the most likely cause is carbon 
monoxide poisoning.”). 

 
Response:  Dr. Weaver’s purported methodology is immaterial to the motion.  

Furthermore, although Dr. Weaver believes that he applied the methodology of 

differential diagnosis to his opinion about plaintiff’s medical condition, Dr. Weaver did 

not apply any formal methodology or analysis to his opinion about the source of the 

alleged carbon monoxide exposure.  Indeed, Dr. Weaver simply testified: 

Q. So what evidence do you have, then, that there was 
actual combustion, that products of combustion entered the 
passenger compartment of her vehicle? 
 
A.  All I have is what she told me and then what’s 
happened to her since. 
 
You see, if this is not carbon monoxide poisoning, I don’t have 
an alternative diagnosis, really.  I mean, I’ve got progressive 
mental deterioration in a pattern that looks identical to 
carbon monoxide poisoning brain damage.  I’ve got Ms. 
Kirkham who says her pattern fits carbon monoxide diagnosis 
perfectly, and we’ve got the MRI findings.  So in terms of a 
differential diagnosis, the most likely cause is carbon 
monoxide poisoning. 
 
Brain trauma can mimic this, but I don’t have a history 
temporally with brain trauma.  And the temporal association 
fits very nicely unless she’s completely wrong about her 
history reporting and then I’m left still with what’s causing all 
of her problems, which looks to me like it’s carbon monoxide 
damage to her brain. 

(Id., 46:2-23 (emphasis added).) 
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Later on, Dr. Weaver acknowledged there could be other causes of this type of 

injury, including “high-grade hypoxia coma,” “a drug overdose in a person with no 

oxygen,” or “[m]idbrain brain trauma.”  (Id., 47:5-10; see also id., 62:24-3 (“Now, we see 

that similar picture in people with traumatic brain injury, too, so I can’t really 

discriminate CO from TBI based on those symptoms because those are fairly common 

symptoms[.]”).)  This is significant, because Dr. Weaver acknowledged that plaintiff may 

have suffered from a concussion prior to her trip to Washington.  (Id., 36:9-16 (“Now, I 

realize she had – she potentially had a concussion the year before this.  Whether or not 

she fully recovered from that concussion is unclear to me.”); see id., 56: 13-15 (“Well, I 

think if it contributes, it’s a minor contributing factor.”).) 

47.  Dr. Weaver based his conclusion about causation in this case on the 
following facts and data:  

 - Dr. Weaver’s in-person evaluation of Lois in April 2014 that included a 
physical examination, interview about her medical history, various 
written questionnaires and assessments, as well as a neurological 
examination;  

 - brain imaging by Dr. William Orrison;  
 - a neuropsychological evaluation from Dr. Kimberly Sieber;  
 - a psychiatric evaluation from Dr. Trent Holmberg;  
 - a neurological evaluation and electroencephalogram by Dr. John Foley; 

- a speed evaluation from Speech-Language Pathologist Heather Elwell;  
 - a cardiac-adenosine-stress MRI from Dr. Jeffrey Anderson;  
 - a neuro-optometric evaluation from Dr. Robin Price;  
 - an auditory and vestibular evaluation from Audiologist Rhoda Jenson; 
 - Lois Smith’s medical records;  
 - depositions and records of the following medical providers: Dr. Amy 

Calimlim, Dr. Kevin Walker, Dr. Richard Sharp, and Dr. Brent 
Muhlestein;  

 - the deposition of Lois Smith;  
 - the First Amended Complaint (which describes the defective fuel lines); 

and  
 - the Rule 35 examination and report of Dr. Sam Goldstein.   
 Citation: Dr. Weaver Depo. (Ex. 7) 54:19-24 (“Q. And your opinion of 

causation is based primarily on what you see after during your 
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examination of her on April 11th?  A.  No.  It’s everything.  It’s her story, it’s 
the findings, it’s the reporting by others, it’s everything that I’ve had access 
to.”), 15:7-93:11, exhibit 5 at pages 11-12; see also Dr. Weaver Decl. 
(attached hereto as “Exhibit 8”), ¶¶ 3-9. 

 
Response:  Admit for the purposes of the motion, but the question of medical 

diagnosis is immaterial to the motion. 

48.  As Dr. Weaver explained numerous times throughout his deposition, in 
order for him to reach his conclusion about causation, it is not necessary 
to know the exact amount of carbon monoxide that Lois was exposed to.  
Citation: Dr. Weaver Depo. (Ex. 7) 48:22-52:3, 97:9-100:17; see also Dr. 
Weaver Decl. (Ex. 8) ¶¶ 3-9. 

 
Response:  During his deposition, Dr. Weaver offered an opinion that a patient’s 

“carboxyhemoglobin level does not correlate with symptoms or outcome.”  (Id., 47:22-

50:11; see also id., 97:9-100:17.)  While Dr. Weaver believes that the severity of exposure 

does not correlate to symptoms, he appears to agree that a patient must reach a certain 

threshold to be diagnosed with carbon monoxide poisoning.  (Id., 103:20-104:7 (“So it’s 

fairly well accepted that a level [of COHb] greater than 10 percent is really necessary for 

poisoning[.]”).) 

In fact, Dr. Weaver opined that plaintiff’s COHb would have “peaked somewhere 

between 20 and 40 percent.”  (Id., 47:23-21 (“Oh, I think it had to [reach those levels.]”).  

And although the exact amount of carbon monoxide may not matter to Dr. Weaver, his 

declaration underscores that a patient must be exposed to a certain density of carbon 

monoxide for a certain period of time to reach the “poisoning threshold.”  Weaver Decl., 

¶ 9 (“The higher the level of exposure (parts per million), the shorter the duration of the 

exposure (time) needed to reach the poisoning threshold.”).) 
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49.  Here’s why: when someone is poisoned by carbon monoxide, the exact 
amount of the carbon monoxide does not correlate to the extent of the 
person’s injury.  What matters most is that the person’s exposure crosses 
the threshold of poisoning, which may vary from person to person.  The 
threshold of poisoning is defined by the point where the person suffers the 
onset of some of the following acute symptoms: headaches, nausea, 
dizziness, fatigue, sleepiness, coughing, lightheadedness, shortness of 
breath, etc.  If acute symptoms and circumstances suggest carbon-
monoxide poisoning, then doctors run a whole host of tests that will either 
support or discredit that suggestion.  Citation: Dr. Weaver Depo. (Ex. 7) 
48:22-52:3, 103:6-104:7; see also Dr. Weaver Decl. (Ex. 8) ¶¶ 3-9. 

 
Response:  Paragraph 49 contains argument that finds little direct support in Dr. 

Weaver’s testimony, and it is immaterial to the precise issue raised in the motion.  

(Compare Weaver Dep. 48:22-52:3, Ex. M (“The evidence is crystal clear.  The 

carboxyhemoglobin level does not correlate with symptoms or with outcome.”); with id., 

103:6-104:7 (“Even though there’s a poor correlation between a blood level and 

symptoms, it’s fair to say most people are really not developing acute symptoms until the 

level is in excess of 10 percent.”).)  As discussed above, Dr. Weaver acknowledged that a 

patient must reach a certain poisoning threshold.  (Response to ASOF, ¶ 48.)  To the 

extent that Dr. Weaver offers a declaration contradicting his deposition testimony, the 

court should disregard the declaration.  See infra Objection. 

50.  Dr. Weaver testified that it can be inferred to a reasonable degree of 
probability that Lois crossed the threshold of carbon-monoxide poisoning 
during her drive to Washington State in December 2011, given her reports 
of symptoms of carbon-monoxide poisoning at that time combined with all 
the other facts and data Dr. Weaver reviewed, which corroborate her 
poisoning.  Citation: Dr. Weaver Depo. (Ex. 7) 49:17-52:3, 59:9-61:5; see 
also Dr. Weaver Decl. (Ex. 8) ¶¶ 3-9. 

 
Response:  Paragraph 50 is not supported by Dr. Weaver’s deposition, and it is 

immaterial to the precise issue raised in the motion.  Although Dr. Weaver offered an 
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opinion based on plaintiff’s own statements and a perceived temporal connection, Dr. 

Weaver did not offer an admissible opinion that it could be “inferred within a reasonable 

degree of probability” that plaintiff crossed the threshold during the drive to Washington.  

(See id., 46:6-7 (“All I have is what she told me and then what’s happened to her since.”); 

id., 59:9-25 (admitting lack of certain records).) 

In fact, when asked about the minimum that would be required to support his 

conclusion that plaintiff suffered from carbon monoxide exposure, Dr. Weaver stated:  

Well, this would be a multiday exposure of at least two days, maybe 
three, although I don’t know for sure because I don’t know exactly 
when she started breathing this. . . .  Who knows. 

The minimum amount?  Well, all I can respond is people who have 
carbon monoxide poisoning can develop permanent brain damage.  
So who has carbon monoxide poisoning?  It’s a person who breathes 
sufficient carbon monoxide to have symptoms. 

Q. That’s circular? 

A. Not really.  So if a person breaches carbon monoxide in 
sufficient amounts they have a headache, nausea, vomiting, 
dizziness, those symptoms, some of those people will have 
permanent damage. 

(Id., 49:17-52:11.)  Later on, Dr. Weaver clarified that plaintiff must have been exposed to 

a threshold level for a certain duration.  (See id., 109:22-110:5 (testifying about the 

necessary level of exposure).)  To the extent that Dr. Weaver offers a declaration 

contradicting his deposition testimony, the court should disregard the declaration.  See 

infra Objection. 

51.  Dr. Weaver testified that, although quantification is not necessary for his 
conclusion about causation, it is more likely than not that Lois Smith’s 
poisoning threshold was as low as 10-20% carboxyhemoglobin because 
that is the threshold for most people.  This threshold would be reached by 
exposure to carbon monoxide in the range of 150-200 parts per million (or 
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higher) during her drive to Washington State.  The higher the level of 
exposure (parts per million), the shorter the duration of the exposure 
(time) needed to reach the poisoning threshold.  Citation: Dr. Weaver 
Depo. (Ex. 7) at 103:6-104:7, 109:13-110:5; see also Dr. Weaver Decl. (Ex. 
8) ¶¶ 3-9. 

 
Response:  Paragraph 51 finds little support in Dr. Weaver’s deposition, and it is 

immaterial to the precise issue raised in the motion.  First, Dr. Weaver testified the 

exposure required to generate poisoning was “a few hundred parts per million, a hundred 

and fifty, 200 PPM perhaps with episodes of 300 or so PPM . . . for at least much of that 

time[.]”  (Id., 109:22-5; see id., 49:19-22.) 

Second, when asked if plaintiff’s carboxyhemoglobin peaked between 20 and 40 

percent, Dr. Weaver testified:  “Oh, I think it had to.”  (Id., 48:3-7.) 

Third and finally, Dr. Weaver’s opinion fails to account for the duration of 

exposure, presumably because Dr. Weaver could not state when it began or how long it 

lasted.  (Id., 97:20-23 (“So we’ve got a 12- to 14-hour potential exposure, but did she have 

an exposure continuously?  I don’t know the answer to that.”).) 

To the extent that Dr. Weaver’s declaration contradicts his deposition testimony, 

the court should disregard the declaration.  See infra Objection. 

52.  Dr. Weaver’s testimony is corroborated by Dr. John Foley, an independent 
neurologist who is not retained by any party in this case.  Dr. Foley 
testified that “there’s an extremely high probability that [Lois] suffered 
with carbon monoxide injury” and that the imaging of her brain damage 
“is almost pathognomonic of carbon monoxide intoxication.”  
(“Pathognomonic” means a symptom is so characteristic of a disease that 
the symptom itself can be used to make a diagnosis).  Citation: Dr. Foley 
Depo. (Ex. 6) 45:3-5; Dr. Foley Depo. (Ex. 6) 30:13-31:9; 
https://www.medicinenet.com/script/main/art.asp?articlekey=6386. 

 

https://www.medicinenet.com/script/main/art.asp?articlekey=6386
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Response:  Dr. Foley lacked foundation to offer an opinion on plaintiff’s injury 

and was not testifying as an expert.  (Foley Dep. 44:16-23, Ex. N (“Q. Even though you 

haven’t seen all the data, based on what you do have, isn’t it true that there is a reasonable 

probability that Lois Smith suffered injuries from carbon monoxide?”); id., 38:10-12 

(“And, again, I hate to really comment more about any of this because I haven’t really seen 

any of the records and I’m not the expert here.”); id., 34:17-21 (“Q. [I]f you were to testify 

as an expert in this case, you would need a lot more information?  A.  Well, yeah.”).) 

Indeed, Dr. Foley’s testimony was at odds with Dr. Weaver’s opinion.  Specifically, 

when asked whether knowledge of the length of exposure is necessary to forming an 

opinion, Dr. Foley testified:  “Yeah, I think you want to build – you want to build, as best 

you can, a model of the intoxication intensity and duration and the physiologic results of 

the intoxication, carboxyhemoglobin, and, if possible, ambient in-cabin, car-on sort of 

level.”  (Id., 35:7-19 (“[A]ll of the clinical findings presume an exposure[.]”).) 

Even if Dr. Foley could offer such an opinion, there is no indication that Dr. Foley 

opined that the subject vehicle caused the carbon monoxide exposure. 

53.  Dr. Foley based this conclusion on two neurological assessments that he 
personally performed on Lois as well as brain imaging of Lois by Dr. 
William Morrison.  Citation: Dr. Foley Depo. (Ex. 6) 45:3-49:5. 

 
Response:  Dr. Foley acknowledged that he did not review all of the records.  (See, 

e.g., id., 31:20-21.)  Dr. Foley repeatedly indicated that he needed additional evidence to 

form an expert opinion.  (Id., 44:19-23, 34:17-21, 38:10-12.) 

54.  Foley used the methodology of a differential diagnosis to come to his 
conclusion.  Citation: Dr. Foley Depo. (Ex. 6) 30:13-18. 
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Response:  Dr. Foley acknowledged that he did not review all of the records.  (See, 

e.g., id., 31:20-21.)  Dr. Foley repeatedly indicated that he needed additional evidence to 

form an expert opinion.  (Id., 44:19-23, 34:17-21, 38:10-12.)  To the extent that Paragraph 

53 is material, defendants do not dispute that Dr. Foley described his methodology as a 

differential diagnosis. 

55.  Peter Leiss is an expert in vehicle engineering and accident reconstruction 
with 20+ years of education, training, and experience in that field. 
Citation: Leiss Depo. (attached hereto as “Exhibit 9”) 7:10-8:3. 

 
Response:  Mr. Leiss testified that he had worked as a “vehicle engineering and 

accident reconstruction expert” for “about ten years” and that he worked “in various 

capacities of vehicle engineering” for “eight or nine years.”  (Leiss Dep. 7:10-8:3, Ex. O.) 

56.  Leiss testified that, to a reasonable degree of probability, the defective fuel 
lines in Lois’s car created a level of carbon monoxide greater than 200 
parts per million inside the passenger compartment during her drive to 
Washington State in December 2011.  Citation: Leiss Depo. (Ex. 9) 87:19-
22, 78:15-21, 76:17-24, 20:16-21:6; see also Leiss Declaration (attached 
hereto as “Exhibit 10”) ¶ 3. 

 
Response:  As a preliminary matter, Mr. Leiss never used the phrase “reasonable 

degree of probability.”  (Id., 87:19-22 (“Q.  Have you been given an opportunity to express 

all your opinions during your deposition today? A.  I have, and I have expressed those to 

a reasonable degree of engineering certainty.”).) 

More importantly, excluding his declaration, neither the citations nor testimony 

fully support the claims contained in Paragraph 56.  It is true that Mr. Leiss testified that 

he believed that the air in the pathway “was in a sufficient quantity to cause over 200 parts 

per million inside the car.”  (Id., 78:19-21.)  At the same time, however, Mr. Leiss admitted 

that he could not quantify the amount of carbon monoxide pulled out of the engine 



 -19- 

compartment or in the purported pathway between the two compartments.  (Id., 78:1-12 

(“I guess in a strict sense, no.”); id., 79:23-25 (“Q. Can you quantify the parts per million 

within that pathway, yes or no?  A. No, I cannot.”).) 

Instead, when pressed on the basis for the 200 parts per million, Mr. Leiss appears 

to have relied on Dr. Weaver’s circular reasoning: 

Q. Well, in terms of anything that actually happened in this case, 
you can’t quantify anything? 

A. Well, you know, to the extent that we have shown that, you 
know, in two milliliters, we generated almost at 300 parts per 
million, and that from Dr. Weaver’s testimony, he identified a dosage 
of about 200 parts per million, as her likely minimum exposure. 

Q. She wasn’t inside the aquarium, right? 

A. No. 

Q. And she wasn’t inside the engine compartment, was she? 

A. No, she was not. 

(Id., 74:14-25; see also id., 76:21-24 (“Other than I think based on, again, the diesel 

testing, the air flow testing, and Dr. Weaver’s testimony, I think that it is – that it is likely 

that it was above 200 parts per million.”); id., 90:13-23.) 

In fact, Mr. Leiss did not calculate the concentration of carbon monoxide entering 

the vehicle.  (Id., 77:7-12 (“Q.  You’re assuming exposure from Dr. Weaver, that is sort of 

circular to rely on that . . . the parts per million that enters the vehicle, I want you to tell 

me if you have tried to calculate that.  Yes or No?  A.  I have not.”); id., 93:20-94:2.) 

57.  Following are the most important facts and data that are the basis for this 
testimony:  
 - laboratory testing of carbon monoxide, in which small amounts of 

diesel fuel were placed on hot plates of various temperatures to 
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measure the amount of carbon monoxide that was produced 
without combustion;  

 - field testing of airflow from engine compartment to passenger 
compartment in a Volkswagen Jetta similar to Lois’s;  

 - the deposition of Dr. Lindell Weaver;  
 - the deposition of Lois Smith;  
 - the deposition of Guadalupe Mejia (the mechanic who fixed Lois’s 

car);  
 - scientific articles produced with Plaintiff’s Expert Disclosures that 

discuss the intrusion of gases, including carbon monoxide, from a 
vehicle’s own engine into the passenger compartment; and  

 - Volkswagen’s documents about Recall 23J9 that explain the 
defective fuel lines.   

 Citation: Leiss Decl. (Ex. 10) ¶ 4; see also Leiss Depo. (Ex. 9) 76:17-77:5, 
79:9-18, 21:11-25:6, 27:19-28:2, 31:18-32:6, 33:19-34:8, 35:21-36:4, 
38:21-39:1. 

 
Response:  Admit, for the purposes of the motion that Mr. Leiss testified that he 

relied upon his aquarium test, a field test, Dr. Weaver’s testimony, plaintiff’s testimony, 

Mr. Mejia’s testimony, and documents relating to the service campaign.  To the extent 

that Mr. Leiss intends to rely on his declaration or scientific articles, defendants object for 

the reasons discussed below. 

58.  The purpose of the laboratory testing was to show that when diesel fuel 
comes in contact with a surface at engine temperature, carbon monoxide 
is produced.  Citation: Leiss Depo. (Ex. 9) 24:11-25:6. 

 
Response:  The statement mischaracterizes Mr. Leiss’s testimony.  He did not 

testify that the testing involved “contact with a surface at engine temperature.”  To the 

contrary, he did not know the temperature of any surface under the engine, although he 

speculated that some parts may be as hot as his hot plate.  (See id., 28:2-29:1, 31:15-17.)  

He testified:  “I conducted this to show, you know, myself, you, members of the jury, that 

even absent combustion, as the diesel fuel is heated and vaporized, that it would still 

produce carbon monoxide.”  (Id., 25:2-6.) 
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59.  The laboratory testing specifically showed that just 2 milliliters of diesel 
fuel, when dropped on a hot plate of 350 degrees Fahrenheit, produces 295 
parts per million of carbon monoxide as well as smoke.  Citation: Leiss 
Depo. (Ex. 9) 23:4-25:6, 31:18-32:6, 74:4-75:15. 

 
Response:  There are many problems with Mr. Leiss’s methodology, but for the 

purposes of this motion, defendants do not dispute that Mr. Leiss believes that he 

produced a certain result in his test.  Ms. Smith, however, was not in an aquarium or any 

other environment where there was no air exchange, and Mr. Leiss failed to take into 

consideration the mixing of air at any point in his alleged chain of events. 

60.  Leiss testified that many engine components reach temperatures of at least 
350 degrees Fahrenheit when the car is running, particularly the turbo 
charger and exhaust manifold. (These are the same engine parts identified 
by Mejia where the leaked fuel would go).  Citation: Leiss Depo. (Ex. 9) 
28:20-29:1, 34:15-35:2; 83:21-84:13. 

 
Response:  Although he believed that there were components underneath the 

hood of the subject vehicle that “could obtain a certain temperature of 350 degrees,” Mr. 

Leiss did not measure any surface temperatures under the hood of the exemplar vehicle.  

(Id., 28:2-29:1, 31:15-17 (“Q.  So you didn’t measure any surface temperatures on your 

exemplar vehicle; correct?  A.  That is correct.”).)  Nor did he attempt to establish that 

leaking fuel could actually come into contact with them. 

61.  Leiss testified that, based on the deposition testimony he read about the 
amount of leaked diesel fuel on the engine of Lois’s car (between a pint and 
a quart on the engine itself and a puddle 12 inches in diameter underneath 
the engine), there is a reasonable degree of probability that much more 
fuel than just 2 milliliters leaked onto the engine while Lois was driving.  
Citation: Leiss Depo. (Ex. 9) 31:18-32:6, 75:8-15. 

 
Response:  Paragraph 61 is not supported by the cited testimony.  Mr. Leiss never 

used several of the phrases (e.g., pint, quart, reasonable degree of probability).  The 
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statement also conflates different parts of the engine, which is problematic because some 

parts were not hot enough (even under Mr. Leiss’s theory) to produce carbon monoxide. 

More problematically, Mr. Leiss testified that he could not state where fuel would 

have gone even if it leaked onto the top of the engine.  (Id., 32:9-16 (“Not specifically, 

no.”).)  When asked for specific information, Mr. Leiss testified: 

Q. Do you know if it [fuel] was dripping down the front? 

A. I do not. 

Q. Okay.  You have no idea where the fuel would go if it leaked 
out onto the top of the engine, do you?  

A. I do not.  Again, as I testified, depending where in the line that 
was, and the size, you know, again, whether it was a drop or some 
kind of fine mist, there is a lot of variables there.  

Q. And you haven’t attempted to resolve any of those variables, 
have you?  

A. I have not. 

(Id., 35:3-14.)  Notably, while conducting his tests, Mr. Leiss never personally examined 

or tested a 2011 Jetta Sportswagen with a diesel engine.  (Id., 35:12-23.) 

62.  As a fact for judicial notice, 1 pint equals 473.176 milliliters, and 1 quart 
equals 946.353 milliliters.  Citation: Utah Rule of Evidence 201. 

 
Response:  Admit for the purposes of the motion, but immaterial.  This 

troublesome invitation to “scale up” the aquarium test is an excellent illustration of 

plaintiff’s invitation for the jury to speculate in the absence of actual evidence. 

63.  Leiss’s testimony is also based on airflow testing he conducted using a 
Volkswagen Jetta similar to Lois’s.  Citation: Leiss Decl. (Ex. 10) ¶ 4; see 
also Leiss Depo. (Ex. 9) 44:10-55:6. 
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Response:  When conducting an airflow test of his own design, Mr. Leiss used his 

son’s 2009 Jetta, which was not equipped with a diesel engine.  (Id., 36:10-13.)  Based 

solely on his review of photographs in on-line “for sale” listings of cars with their hoods 

open, Mr. Leiss testified that the engine bay and air intakes on two vehicles were “similar.”  

(Id., 36:14-23.)  Mr. Leiss never personally examined a 2011 Jetta Sportswagen with a 

diesel engine.  (Id., 35:12-23.) 

64.  This included installing a smoke generator in the part of the engine 
compartment where airflow is most difficult (to prove infiltration despite 
the worst possible condition) and operating the vehicle at a variety of 
speeds.  Infiltration of this engine smoke into the passenger compartment 
was confirmed and recorded on a video.  Citation: Leiss Depo. (Ex. 9) 
59:11-60:14, 43:2-50:11. 

 
Response:  Paragraph 64 misconstrues testimony.  Mr. Leiss testified that he 

installed the smoke generator in that part of the engine because he “felt that that was 

likely a worst case scenario.”  (Id., 60:3-14.)  Notably, Mr. Leiss’s tests were done for 

approximately ninety seconds at less than 60 miles per hour.  (Id., 50:9-52:3.)  Mr. Leiss 

acknowledged that the smoke diminished at high speeds, but he could not quantify the 

amount that it diminished.  (Id., 54:17-55:6 (“This demonstration wasn’t meant to show 

any kind of dosing level.  It’s merely to show the lead path – that there is a path between 

the engine compartment and the interior.”).)  It took multiple attempts before any smoke 

could be documented entering the car through the air vents.  (Id., 50:12-19.) 

65.  The purpose of this airflow testing was to show how a gas like carbon 
monoxide infiltrates the passenger compartment from the engine in a 
similar vehicle to Lois Smith’s.  Citation: Leiss Depo. (Ex. 9) 54:24-55:6. 

 
Response:  Paragraph 65 misconstrues the referenced testimony.  When asked 

whether the test related to quantification of carbon monoxide that may have entered the 



 -24- 

passenger compartment, Mr. Leiss testified:  “Not really.  This demonstration wasn’t 

meant to show any kind of dosing level.”  (Id., 54:24-55:6.) 

66.   “Carbon monoxide is almost the same density as air and distributes 
rapidly within spaces,” according to Dr. Weaver’s testimony.  Citation: Dr. 
Weaver’s Depo. (Ex. 7) at exhibit 5, page 2 (“Carbon monoxide is a gas 
produced by incomplete combustion. It is colorless, tasteless, and odorless 
to human senses.  It is almost the same density as air and distributes 
rapidly within spaces, such as rooms or apartments.”) 

 
Response:  Admit for the purposes of the motion, but immaterial to causation. 

67.  Leiss’s carbon-monoxide testing and airflow testing are replicable and 
thus reliable.  Citation: Leiss Depo. (Ex. 9) 38:15-20, 72:19-24. 

 
Response:  Mr. Leiss opined that the tests were replicable, but plaintiff does not 

cite any part of the record demonstrating that the tests were replicated in conditions more 

similar to the ones presented in this case. 

With respect to plaintiff’s claim of reliability, this presents a question of law, which 

may be challenged under Rule 702, as discussed below.  By way of example, the aquarium 

test did not involve the exchange of air, which raises questions as to whether the test 

should be applied in the context of a rapidly-moving vehicle.  (Id., 21:18-22., 24:9-10.)  

Similarly, during his airflow testing, Mr. Leiss operated the vehicle at lower speeds, 

opened the vents, and operated the air conditioning.  (Id., 52:19-53:4.)  In short, neither 

the airflow testing nor aquarium test provided establishes how much carbon monoxide 

entered the passenger compartment. 

68.  Besides his own laboratory and field testing, Leiss’s testimony is also based 
on multiple scientific articles that were produced with Plaintiff’s Expert 
Disclosure.  These articles discuss infiltration of carbon monoxide from the 
engine compartment to the passenger compartment.   As examples, two of 
these articles are attached hereto as “Exhibit 12” and “Exhibit 13.”  Citation: 
Leiss Decl. (Ex. 10) ¶ 4; see also Plaintiff’s Amended Expert Disclosure and 



 -25- 

emails from Plaintiff’s counsel to Defendants’ counsel (attached hereto as 
“Exhibit 11”) page 3-5 (“In forming his opinions, Leiss is expected to rely on 
a number of articles within his field that analyze how carbon monoxide is 
produced from diesel fuel and how gas can infiltrate the inside of the 
vehicle. . . . Here are the articles that our expert Leiss is expected to rely on 
for his testimony.”).  Citation: Ex. 12 page 1 (“Self-pollution, or the 
intrusion of a vehicle’s own engine fumes into the passenger’s 
compartment, has been reported to contribute to exposure inside various 
types of vehicles.  Besides demonstrating the occurrence of CO self-
pollution inside a passenger car using field-testing and mass balance 
simulation, [study] reported that ratios of in-vehicle to out-vehicle 
concentrations greater than unity were invariably attributed in the 
literature to the occurrence of a self polluting condition and the likely 
experience of a pollution source inside the vehicle.”).  Citation: Ex. 13 page 
9 (“[T]he recorded measurements support the occurrence of potential CO 
ingression into the cabin from engine combustion and/or exhaust return, 
an indication of a vehicle self-polluting condition.”). 

 
Response:  During his deposition, Mr. Leiss gave no indication that he relied on 

any of the articles attached to his disclosure.  The closest reference to research is Mr. 

Leiss’s testimony that he could not find a definitive answer on the issue of combustion.  

(Id., 24:17-24 (“I did some research and I couldn’t find a definitive answer so we ran this 

test.”).)  To the extent that Mr. Leiss did not rely on the articles during his actual 

deposition, defendants object to their use and his declaration.  Infra Objection. 

But the articles do help to illustrate the desperate nature of Mr. Leiss’s quest.  

Exhibits 12 and 13 are both articles concerning the intrusion of exhaust gasses in vehicles 

driven around the city streets of Beirut, Lebanon.  The focus was the intake of the exhaust 

fumes of other vehicles into the passenger compartments of the cars behind them.  Merely 

slipping a copy of an article into one’s file does not make it authoritative, nor does it 

enhance the user’s credibility.  Here, the case does not involve exhaust gasses, nor does it 

involve gasses that would have come from other vehicles.  It involves a specious claim that 
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trace but unmeasured amounts of carbon monoxide could have been generated under the 

hood of Ms. Smith’s car, and somehow bypassed the gaskets that seal the top of the engine 

compartment to enter the HVAC airstream in some unknown quantity that magically 

exceeds Dr. Weaver’s 200 ppm threshold.  This is not science.  It is an irresponsible 

invitation to jury speculation. 

OBJECTIONS TO PLAINTIFF’S EVIDENCE 

Defendants assert five objections to plaintiff’s statement of facts. 

First, plaintiff devotes significant attention to providing an incomplete and 

irrelevant account of her medical history.  (See, e.g., ASOF, ¶¶ 28-50.)  At trial, defendants 

intend to challenge plaintiff’s claims that her sickness arose out of carbon monoxide 

exposure.  In fact, immediately before the trip, plaintiff visited her personal physician, 

who prescribed her an anti-depressant to assist with her insomnia and an antibiotic for 

strep throat.  (Sharp Dep. 12:7-13:4, Ex. K.)  During her trip, plaintiff contacted Dr. 

Sharp’s office to inquire about a cheaper medication for her strep throat, which had not 

improved.  (See id., 15:3-16:16.)  These facts provide a clearer picture of plaintiff’s 

condition during the week of December 16, 2011 to December 23, 2011, culminating in Dr. 

Calimlim’s diagnosis of a respiratory infection.  Yet, at the end of the day, the dispute over 

plaintiff’s medical condition is immaterial to the specific issue at hand.  Utah R. Evid. 401, 

-402.  Even if plaintiff demonstrated that her illness bore a relationship to carbon 

monoxide, she fails to provide sufficient expert testimony to establish a non-speculative 

causal connection between the vehicle and exposure. 

Second, defendants object to the declarations and articles submitted with 

plaintiff’s opposition.  To the extent that Dr. Weaver or Mr. Leiss attempt to offer new or 

https://www.westlaw.com/Document/NF03EE6E08F8811DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/NF0B01F408F8811DBAEB0F162C0EFAF87/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Default)&transitionType=StatuteNavigator&needToInjectTerms=False
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revised opinions, their declarations should be disregarded under the sham affidavit rule.  

Under the sham affidavit rule, “when a party takes a clear position in a deposition, that is 

not modified on a cross-examination, he may not thereafter raise an issue of fact by his 

own affidavit which contradicts his deposition, unless he can provide an explanation for 

the discrepancy.”  Guardian State Bank v. Humpherys, 762 P.2d 1084, 1087 (Utah 1988) 

(“A contrary rule would undermine the utility of summary judgment as a means for 

screening out sham issues of fact.”) (internal quotation marks omitted).  Applying this 

rule, the court should strike the contradictory claims set forth in both declarations, 

including the claim that quantification is unnecessary and Mr. Leiss’s summary of his 

prior opinion.  In short, the depositions should stand for themselves. 

Third, in addition to the sham affidavit rule, Rule 26(a) should limit the scope of 

plaintiff’s experts’ testimony.  Rule 26(a) allows parties to elect for a report or deposition.  

Implicit in the discovery process is the assumption that the subject matter of the expert’s 

testimony will be provided in the disclosure and at the deposition.  See Utah R. Civ. P. 

26(a)(4); Adv. Comm. Note (“If a party elects a deposition, rather than a report, it is up 

to the party to ask the necessary questions to ‘lock in’ the expert’s testimony.  But the 

expert is expected to be fully prepared on all aspects of his/her trial testimony at the time 

of the deposition and may not leave the door open for additional testimony by qualifying 

answers to deposition questions.”).  Here, both Dr. Weaver and Mr. Leiss were afforded 

the opportunity to respond completely about their opinions and the basis for them.1  To 

                                                   
1 See, e.g., Leiss Dep. 20:16-20:8, 75:1-80:1, 94:6-10, Ex. O; Weaver Dep. 35:6-17, 93:16-
22, Ex. M. 

https://www.westlaw.com/Document/I4300d393f39311d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1087
https://1.next.westlaw.com/Document/N8404E8808F8811DBAEB0F162C0EFAF87/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N8404E8808F8811DBAEB0F162C0EFAF87/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N8404E8808F8811DBAEB0F162C0EFAF87/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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prevent plaintiffs’ experts from moving the ball or revising their opinions, the court 

should strike the declarations and the articles mentioned therein. 

Fourth, as discussed below, even if Mr. Leiss intended to testify as to the amount 

of carbon monoxide in the passenger compartment, his opinion would be inadmissible 

under Rule 702.  See Utah R. Evid. 702(b). 

Fifth, as a physician, Dr. Weaver is not qualified to offer an expert opinion about 

the mechanical operation of the vehicle or the alleged defect.  Any such opinions are 

inadmissible under Utah R. Evid. 702(a). 

ARGUMENT 

I. DR. WEAVER TESTIFIED CARBON MONOXIDE 
POISONING REQUIRES THRESHOLD EXPOSURE. 

Dr. Weaver’s opinions concerning whether plaintiff suffers from carbon monoxide 

poisoning have been the subject of much discussion—and much criticism.  Those opinions 

and criticisms, however, are immaterial to the present motion.  The only thing Dr. Weaver 

said that is pertinent to the narrow issue presented in this motion is that exposure must 

reach a certain threshold before poisoning occurs. 

Admittedly, Dr. Weaver testified that the toxicity threshold may not be the same 

for everyone.  But that is not the same as saying there is no threshold.  Dr. Weaver’s 

testimony is clear that there is such a threshold.  He testified that, in 2011, when plaintiff 

was allegedly injured, the OSHA standard for permissible carbon monoxide exposure was 

50 ppm for an eight-hour period.  (Weaver Dep. 107:2-17, Ex. M.)  That is the level that 

OSHA considers safe.  For poisoning, Dr. Weaver testified: 

Q. Do you have any idea what parts per million exposure would 
have been required in order to generate the harmful or 

https://www.westlaw.com/Document/N0385BF308F8911DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0385BF308F8911DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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poisoning level that you believe you see with Lois Smith, given 
the duration of exposure as you understand it? 

A. Yes.  Good questions, actually.  Not that your other questions 
weren’t good, by the way, but a few hundred. I mean – 

Q. A few hundred parts per million? 

A. I think the level was going up and down, but a few hundred 
parts per million, a hundred and fifty, 200 PPM perhaps with 
episodes of 300 or so PPM.  I mean, I doubt it was a 
continuous exposure to the same level, it was probably 
variable, but I think in the hundreds range. 

Q. For that entire time? 

A. Yes.  Well, for at least much of that time, yes. 

(Id., 109:13-110:5.)  He repeats this assertion in his declaration:  “This [poisoning] 

threshold would be reached by exposure to carbon monoxide in the range of 150-200 

parts per million (or higher) during her drive to Washington State.”  (Decl., ¶ 9.) 

Plaintiff’s opposition challenges an argument that defendants did not make:  that 

“exact” measurement is required.  (Opp., at 24.)  Exact measurement is not required, but 

measurement is required.  If plaintiff maintains that the car poisoned her, then it is 

plaintiff’s burden to demonstrate how that happened.  Inherent in that burden is a need 

to prove that, as a result of a defect in the car, the occupant compartment reached a “range 

of 150-200 parts per million (or higher) during her drive to Washington State.”  The 

record contains no such evidence. 

II. MR. LEISS CANNOT OFFER TESTIMONY ON THE 
ALLEGED DEFECT WITHOUT RESORTING TO 
SPECULATION. 

Plaintiff’s ability to link the allegedly defective fuel line with the alleged injury to 

Ms. Smith inside the occupant compartment rests entirely on the shoulders of Peter Leiss.  
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(See Opp., at 27 (“What evidence is there to show that the defective fuel lines caused at 

least this amount of carbon monoxide in Lois’s car?  Enter Peter Leiss.”).) 

Mr. Leiss made the naked assertion that he believed that the air in the pathway 

“was in a sufficient quantity to cause over 200 parts per million inside the car.”  (Leiss 

Dep. 78:19-21, Ex. O.)  At the same time, however, Mr. Leiss admitted that he could not 

quantify the amount of carbon monoxide pulled out of the engine compartment or in the 

purported pathway between the two compartments.  (Id., 78:1-12 (“I guess in a strict 

sense, no.”); id., 79:23-25 (“Q. Can you quantify the parts per million within that pathway, 

yes or no?  A. No, I cannot.”).) 

The inability of Mr. Leiss to back up his naked assertion of 200 ppm goes to the 

heart of plaintiff’s case.  Plaintiff bears the burden of demonstrating that a genuine issue 

of material fact precludes summary judgment.  Jones & Trevor Mktg., Inc. v. Lowry, 2012 

UT 39, ¶ 29, 284 P.3d 630.  To do so, “the nonmoving party must submit admissible 

evidence[.]”  Sunridge Dev. Corp. v. RB & G Eng’g, Inc., 2013 UT App 146, ¶ 17, 305 P.3d 

171 (emphasis in original).  The Utah Rules of Civil Procedure clearly allows a party to 

“object that the material cited to support or dispute a fact cannot be presented in a form 

that would be admissible in evidence.”  Utah R. Civ. P. 56(c)(2); see also Utah R. Civ. P. 

7(e)(1)(C).2 

                                                   
2 Plaintiff asserts that admissibility should not be at issue, because defendants did not file 
a motion in limine.  Opp., at 30, 33.  Plaintiff’s position is contrary to the plain language 
of the Rules of Civil Procedure, which provide that an objection may be filed in reply.  See 
Utah R. Civ. P. 7(e)(1)(C).  It also contradicts the scheduling order in this case, which does 
not require that motions in limine be filed before dispositive motions. 

https://www.westlaw.com/Document/Ic362d388c20e11e1b60ab297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic362d388c20e11e1b60ab297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I373d80b0d41711e2981ea20c4f198a69/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I373d80b0d41711e2981ea20c4f198a69/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA0F66C708F8811DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N479CC6A06FC911DE9101AC6C891969A9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N479CC6A06FC911DE9101AC6C891969A9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N479CC6A06FC911DE9101AC6C891969A9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Mr. Leiss’s conclusion is based upon a chain of conjecture that renders it unreliable 

and inadmissible under Rule 702 of the Utah Rules of Evidence.  The steps in Mr. Leiss’s 

analysis are: 

1. 2 ml of diesel fuel dripped on a hot plate generated 295 ppm inside a 9.5-gallon 

aquarium at 350°F with no air exchange. 

2. There are “many components underneath the hood of the vehicle that will at 

least obtain a certain temperature of 350 degrees.”  (Leiss Dep., at 28-29, Ex. 

O.) 

3. It is possible for air under the hood to bypass the hood gasket through an 

opening in the fender and reach the HVAC air intake. 

4. The HVAC intake at the base of the windshield would mix any escaping under-

hood air with fresh air from the outside and insert it into the car depending on 

the HVAC settings.  

The problem with the foregoing analysis is that it does not provide any basis for 

quantification of the carbon monoxide level inside the occupant compartment.  Exact 

measurement is not required, but Mr. Leiss provides no measurement at all.  Assuming 

that fuel comes into contact with a 350°F surface under the hood, how much carbon 

monoxide is generated?  What effect does air flowing through the engine compartment 

have on the existence and concentration of that gas?  To the extent some of the under-

hood air mixture escapes through the opening in the fender, to what extent is it further 

diluted by outside air before entering the HVAC system, if it enters the system at all?  All 

of these questions are designed to answer the final question, which is how much carbon 
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monoxide can accumulate inside the car?  Every one of these questions is unanswered.  

The assertion that there might be 200 ppm in the occupant compartment is nothing more 

than a speculative leap of faith. 

These unanswered questions are compounded by other defects in the testing that 

undermine the reliability of Mr. Leiss’s opinions.  For example, unlike the vehicle, there 

was no air exchange in Mr. Leiss’s aquarium, which underscores his speculative leap 

about the concentration in the vehicle.  (Id., 21:18-22, 24:9-10.)  Similarly, Mr. Leiss 

cannot establish that carbon monoxide was produced, because he never measured surface 

temperatures under the hood of the exemplar vehicle and could not state where fuel would 

have gone if it had leaked. (Id., 28:2-29:1, 31:15-17, 32:9-16.)  

Mr. Leiss admits as much: “Q. You have no idea where the fuel would go if it leaked 

out onto the top of the engine, do you?  A. I do not.”  (Id., 35:3-14.)  “Q. [T]he parts per 

million that enters the vehicle, I want you to tell me if you have tried to calculate that.  Yes 

or No?  A. I have not.”  (Id., 93:20-94:2.)  “This demonstration wasn’t meant to show any 

kind of dosing level.”  (Id., 55:3-4.)  Repeatedly, throughout his deposition, Mr. Leiss 

admitted that he never attempted to quantify the concentration of carbon monoxide in 

the engine compartment, in the purported air pathway, or in the passenger compartment.  

(Id., 74:14-25, 76:21-25, 78:1-12, 79:23-25.)  Mr. Leiss did not measure or model the 

interaction between oxygen and carbon monoxide at high speeds.  (See id., 50:9-52:3, 

52:19-53:4.)  And his analysis gives no indication whether the concentration of carbon 

monoxide, if any, would have lasted for an extended period of time, as contemplated by 

Dr. Weaver. 
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Rule 702 involves a two-part inquiry.  First, the expert must be qualified “by 

knowledge, skill, or experience, training, or education” and the testimony offered must 

“help the trier of fact to understand the evidence or to determine a fact at issue.”  Utah R. 

Evid. 702(a).  Second, there must be “a threshold showing that the principles or methods 

that are underlying in the testimony (1) are reliable, (2) are based upon sufficient facts or 

data, and (3) have been reliably applied to the facts.”  Utah R. Evid. 702(b).  Courts should 

examine the opinion with “rational skepticism” and act as “‘gatekeeper[s]’ to ‘screen out 

unreliable testimony.’”  State v. Lopez, 2018 UT 5, ¶ 20 (citation omitted) (holding trial 

court erroneously admitted expert testimony, in part because “there was an insufficient 

basis for the district court to conclude that [the methodology] is reliable”). 

Mr. Leiss’s conclusory statement regarding the amount of carbon monoxide that 

he believed to be in the passenger compartment is inadmissible under Rule 702, because 

his methodology is unreliable and his opinion is predicated on conjecture.  In the absence 

of an admissible opinion regarding the concentration of carbon monoxide in the 

passenger compartment, a jury would have no basis to conclude that Dr. Weaver’s 

threshold was reached without resorting to impermissible speculation. 

III. PLAINTIFF’S ATTEMPT TO DISTINGUISH CASE 
LAW IS UNPERSUASIVE AND UNAVAILING. 

Plaintiff maintains that the cases cited in the motion are distinguishable, because 

each involved an instance in which the court granted summary judgment in the absence 

of any expert testimony on causation.  (Opp., at 31.)  This argument is unpersuasive. 

Each of the cases cited in the motion stand for the principle that a plaintiff’s claim 

fails as a matter of law if the jury must resort to speculation when evaluating causation, 

https://www.westlaw.com/Document/N0385BF308F8911DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0385BF308F8911DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0385BF308F8911DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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which “is never presumed [and] a matter the plaintiff is always required to prove 

affirmatively.”  Fox v. Brigham Young Univ., 2007 UT App 406, ¶ 21, 176 P.3d 446. 

For example, in Burns v. Cannondale Bicycle Co., the court of appeals affirmed 

summary judgment, based on the fact that plaintiff failed to proffer “any evidence, expert 

or otherwise, as to what the defect was or how it caused his injuries.”  876 P.2d 415, 420 

(Utah Ct. App. 1994).  In Fox v. Brigham City, the claim failed as a matter of law, because 

the plaintiff did not designate an expert to opine on the causal nexus between the fall and 

injury, which could have been caused by other factors “beyond the ordinary senses and 

common experience of a layperson.”  2007 UT App 406, ¶ 23.  In Ladd v. Bowers 

Trucking, Inc., summary judgment was appropriate, even though the plaintiff offered lay 

testimony about his injuries, because it was a “complex case involving obscure medical 

details” and therefore required expert testimony.  2011 UT App 355, ¶ 12, 264 P.3d 752. 

Just as in Burns, Fox, and Ladd, plaintiff’s theory of liability raises complex 

causation issues beyond ordinary senses or common experience.  Common sense does not 

dictate that diesel fuel could produce carbon monoxide without igniting, or that carbon 

monoxide could infiltrate the passenger compartment of a moving vehicle.  An ordinary 

person could only speculate as to the diffusion of carbon monoxide, and it appears that 

plaintiff’s experts have done the same here.  And the calculation of the concentration of 

carbon monoxide in a confined space operating at high speeds is not, as plaintiff implies, 

a simple matter of multiplying the number of milliliters in a pint. 

To establish exposure to carbon monoxide arising out of the purported defect, 

plaintiff should have designated an expert capable of offering an admissible opinion, 

https://www.westlaw.com/Document/I7db971d4b56211dc9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I52d18242f59311d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_420
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based on a reliable methodology, so that the jury would not be forced to speculate as to 

the source of the injuries.  Plaintiff failed to do so and instead retained Mr. Leiss who has 

had to speculate to reach his conclusion about the source of carbon monoxide.  

Accordingly, as in Burns, Fox, and Ladd, summary judgment is appropriate. 

IV. PLAINTIFF’S RELIANCE ON MAJORS V. OWENS IS 
MISPLACED. 

Finally, Plaintiff asserts that Majors v. Owens and Dr. Weaver’s testimony provide 

a basis for denying the motion.  This argument is wrong for two reasons. 

First, Majors is factually distinguishable.  Unlike this case, the causation issue in 

Majors was simple and straightforward.  The question was whether treating physicians 

could proffer expert opinions on medical causation.  2015 UT App 306, ¶¶ 7-8, 365 P.3d 

165.  Crucially, no one disputed that the underlying incident (a motor vehicle accident) 

occurred.  See id. ¶ 3.  Here, however, there is a dispute over the existence of the alleged 

defect and whether it caused exposure.  To establish the first link in her causal chain, 

plaintiff must proffer admissible evidence from a qualified engineering expert that 

establishes the defect was capable of producing carbon monoxide in the passenger 

compartment of sufficient concentration to cause an injury.  Because plaintiff has failed 

to do so, her reliance on Majors is inapposite and summary judgment is appropriate. 

Second, plaintiff’s suggestion that Dr. Weaver’s testimony can establish causation 

misses a critical point.  This case involves two separate causation issues: (1) whether 

plaintiff’s symptoms are the result of carbon monoxide (i.e., diagnosis), and (2) whether 

carbon monoxide exposure, if any, was the result of a defect in the vehicle (i.e., source). 

https://www.westlaw.com/Document/Ida5a648fabc211e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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This is an important distinction, because Dr. Weaver’s opinion is based upon an 

analysis of whether symptoms support a diagnosis.  Yet, this motion is directed at the 

second causation question:  whether plaintiff can offer admissible evidence of a causal 

connection establishing the source of carbon monoxide.  In this respect, Dr. Weaver’s 

diagnosis is immaterial and irrelevant.  Regardless of whether plaintiff was diagnosed 

with carbon monoxide poisoning, as Dr. Weaver contends, plaintiff must still produce 

non-speculative evidence to establish that the purported vehicle defect was the source of 

the carbon monoxide.3  Dr. Weaver simply lacks the qualifications and foundation to offer 

such an opinion.  See Utah R. Evid. 702.   

CONCLUSION 

For the reasons stated above, plaintiff cannot establish the causal connection 

between the alleged defect in the car and her alleged injuries without resorting to 

speculation.  Accordingly, summary judgment is appropriate. 

DATED:  March 16, 2018. 

SNOW, CHRISTENSEN & MARTINEAU 
 
 

By       
Rodney R. Parker 
Attorneys for Defendants 

  

                                                   
3 For this reason, while defendants dispute the diagnosis and representation regarding 
plaintiff’s symptoms and medical treatment contained in the additional statement of 
facts, both the diagnosis and disputed facts do not create a genuine issue of material fact.  
Defendants reserve the right to challenge the medical aspects of Dr. Weaver’s diagnosis 
under Rule 702, if and when it becomes appropriate to do so. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing REPLY IN SUPPORT 

OF MOTION FOR SUMMARY JUDGMENT ON CAUSATION was served upon the 

following by submission of the document for electronic filing on March 15, 2018: 

R MATTHEW FELLER 
FELLER & WENDT LLC 
1834 East 3100 North 
Layton, Utah 84040 
mattfeller@fellerwendt.com 
   Attorneys for Plaintiff 
 
MICHAEL A WOREL 
RICKY SHELTON 
DEWSNUP KING & OLSEN 
36 S. State Street, Suite 2400 
Salt Lake City, UT 84111 
mworel@dkolaw.com 
rshelton@dkolaw.com 
   Attorneys for Plaintiff 
 
HEINZ J MAHLER 
GARY T WIGHT 
KIPP & CHRISTIAN 
10 Exchange Place, Suite 400 
Salt Lake City, Utah 84111 
hjmahler@kippandchristian.com 
gwight@kippandchristian.com 
   Attorneys for Volkswagen Southtowne, Inc. 
 
 

 
By /s/ Kim Renak     

Kim Renak 
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·1· ·was an upcoming recall on vehicles with this

·2· ·particular engine, didn't it?

·3· · · · A.· ·Certain vehicles.

·4· · · · Q.· ·Let's repeat the question.

·5· · · · · · ·(The record was read back as follows:

·6· · · · · · ·"Question:· On October 7th SouthTowne knew

·7· · · · · · ·that there was an upcoming recall on

·8· · · · · · ·vehicles with this particular engine,

·9· · · · · · ·didn't it?")

10· · · · Q.· ·BY MR. SHELTON:· I am going to clarify

11· ·that's October 7, 2011.

12· · · · A.· ·Yeah, certain vehicles.

13· · · · Q.· ·And that those certain vehicles were

14· ·vehicles with this particular engine, correct?

15· · · · A.· ·Correct.

16· · · · Q.· ·And so out of SouthTowne's entire used car

17· ·inventory, SouthTowne could have identified which of

18· ·those vehicles were most likely within the scope of

19· ·this recall, and it could have done that on October

20· ·7, 2011, correct?

21· · · · A.· ·Not correct.

22· · · · Q.· ·Why is that not correct?

23· · · · A.· ·Because that information wasn't available

24· ·until November 7th on anything other than new cars.

25· · · · Q.· ·So you don't think this October 3, 2011

http://www.litigationservices.com
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·1· ·mandatory stop-sale order applies at all to used

·2· ·vehicles?

·3· · · · A.· ·Not yet.

·4· · · · Q.· ·Why?

·5· · · · A.· ·Because this is a stop-sale on new cars.

·6· · · · Q.· ·Why is it a stop-sale on new cars?· Where

·7· ·does it say that?

·8· · · · A.· ·Dealer inventory.· That's just known.  I

·9· ·mean we have contact with the reps from Volkswagen.

10· ·This was relayed to all of us that this is a

11· ·stop-sale on new cars.

12· · · · Q.· ·Okay.· Just because I want to make sure I

13· ·understand, in this red box where it talks about the

14· ·engine that's subject to the recall, it says engine

15· ·in dealer inventory.

16· · · · · · ·Do you see that?

17· · · · A.· ·Yeah.

18· · · · Q.· ·You understand that phrase, "dealer

19· ·inventory," to mean just new cars?

20· · · · A.· ·Correct.

21· · · · Q.· ·So based on the wording here in this red

22· ·box, you don't think it's reasonable to assume that

23· ·used vehicles might also have this same safety issue?

24· · · · A.· ·Yeah, certain.· It says right there,

25· ·certain vehicles.· So what I am trying to say is it's
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order, number 2, it says: Complete order campaign 23J9.

Do you see where I'm reading there?

A. Yes.

Q. What was service campaign 23J9?

A. 23J9 is the service campaign for replacing the -- it

depends because there's a -- on the same line there's a

one, category one, and a category two. If it's a -- if

you had both categories, you would have to replace the

fuel line for number two injector and also install the

vibration dampeners on each line to prevent this.

Q. And to prevent what?

A. To prevent the vibration and a fuel leak.

Q. Fuel leak.

It appears that both campaigns one and two were done

in this case?

A. Yes, both categories were performed at that time.

Q. And so what that means is that line two is replaced?

A. Line number two was replaced, correct.

Q. And vibration dampeners were placed on the lines

themselves?

A. That is correct, on each.

Q. On each line?

A. On each line.

Q. And why are the dampeners important?

A. With the pulsations of the injectors it causes the lines
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to vibrate and come loose.

Q. What happens when the line comes loose?

A. Fuel leaks.

Q. Where does the fuel go?

A. Over the engine. It depends. If it's a lot, it can go

over the side or on top of the turbo. Or, if the car is

moving, it can go on top of the turbo on the exhaust on

the -- all the exhaust components.

Q. What happens in a circumstance like that if fuel gets on

the exhaust components and all the other moving parts?

A. It could cause, like I said, a smoking. It could cause an

odor to be intensified. And it could -- it could also

cause a fire.

Q. Smoking, fire, odor intensified.

Now, as part of performing this safety recall 23J9,

how many other recalls under this campaign on other

vehicles did you perform?

A. Not repairs as far as -- do you want to clarify that one?

Q. Sure.

Did you do -- besides Ms. Smith's car, did you do any

other 23J9 repairs on other cars?

A. Yes, but they were not leaking.

Q. I see.

How many other vehicles did you do a 23J9 repair on?

A. I don't got the correct -- the right amount. But I want
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off to get it out of the engine area or else it will

destroy other components.

Q. Besides destroying other engine components, why is it

important to have the diesel off the engine?

A. Also for -- it's flammable.

Q. Flammable?

A. Flammable.

Q. Smoke?

A. Yes.

Q. Why else is it important?

A. Make sure you -- the repair has been made. If there's

still fuel there, you don't know if it's -- you don't know

if it's repaired.

Q. Now can chemicals be used to remove diesel from the

engine?

A. Yes. You use a degreaser.

Q. A degreaser?

A. Yes.

Q. And those chemicals exist here at Overturf?

A. Yes. We have some in the detail bay.

Q. What other options do you have or did you have while

working at Overturf to remove diesel off an engine?

A. The only thing we had to -- the degreaser rags and towels.

Q. Okay. Now moving to Ms. Smith's car, it's my

understanding that you were the technician, tech 6, is
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that correct, that addressed the 23J9 recall?

A. That is correct.

Q. And you replaced the fuel line number 2?

A. That is correct.

Q. And you also applied the dampeners?

A. That is correct.

Q. This fuel line was subject to the 239J -- 23J9 recall?

A. That's correct.

Q. I don't know why I can't say 23J9. It's right in front of

me.

Now, based on what I understand, you soaked up as

much fuel as possible. That's what the document that you

produced says, right?

A. That is correct. Well, yes, because there's some -- on

all the hard plastic you can get all to it. But since

they needed the car, there's -- under the engine cover on

the top, it's also to suppress engine noise, there's a --

it's got foam and it's really, really dense. And you

can't get all of it out, but I washed it out as many times

as I could and nothing else came out. But usually you

can't get all of it out. But that's -- usually it dries

up in there and stays in there and you can't smell it or

anything anymore.

Q. Understood.

What did you use to -- you said soak up the diesel --
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A. No, I didn't notice it before that

because I never drove the car very much, but that

was a long distance from here to La Grande. That's

when I was noticing it.

Q. And what exactly were you noticing?

A. That I could smell something that was

unusual, that I'd never smelled that before.

Q. What did it smell like?

A. Probably like an engine.

Q. Did it smell like fuel?

A. Well, it smelled like when you have a

radiator blow up and you smell the engine smell, I

was kind of smelling that.

Q. You had had an opportunity to fill this

car with fuel after you bought it probably several

times, right?

A. Yeah.

Q. And you know what the fuel smells like

because of your experience filling the car with

fuel?

A. Yeah.

Q. Was that the smell that you were

smelling?

A. Pretty much so.

Q. Okay.
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A. Like an engine smell, like a gassy smell.

Q. And you've had the experience of

following behind a diesel truck and the experience

of smelling that smell, the black smoke and that

smell?

A. Yeah.

Q. In fact, you described a few minutes ago

one time when one was parked in front of you.

A. Yeah, but I don't know if it was just gas

or diesel.

Q. Okay.

A. I don't know how they smelled.

Q. But that diesel smell of the exhaust from

a diesel, that's a different smell than the smell

that you smelled --

A. I don't know.

Q. -- on this trip?

A. I don't really have a clue. I didn't

really know the difference of what I was smelling.

It just was unusual.

Q. Okay. So you have no way to say whether

it smelled like fuel or whether it smelled like

exhaust?

MR. SHELTON: Asked and answered. You

can go ahead and answer.
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A. Yeah, I was just thinking that it must --

it smelled like engine stuff, like, when somebody's

driving in front of you. That's what I thought at

first, but then because what my dad had said I

thought, "Well, you know, it could be the gas

because he said that I wasn't going to like the car

because diesels smell bad." And, you know, I

really didn't think about it except for I thought,

"Well, okay, he was right," because I could smell,

you know, something that I hadn't smelled before.

Q. Okay. Did you have the heater running?

A. No, I don't believe I did.

Q. You were driving to Washington in the

middle of winter without the heater on?

A. I had my coat on and -- I don't know. I

don't remember. I could have. It was dark -- it

was almost dark by then and I had my coat on.

Q. Okay. La Grande, Washington, is over 800

miles from here. And your testimony is that you

left here in the afternoon and it was getting dark

when you got there?

(Witness nods affirmatively.)

Q. That's impossible.

MR. SHELTON: Objection.

Mischaracterization.
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A. I pulled over to go through a

drive-through because that's a place I usually stop

when I make a trip. And I was going to get

something to eat and I rolled down the window and

some kind of steam or smoke or something started to

come through her window and affected her and in my

window.

And at the same time we both went, "Whoa,

where did that come from?" And then she said,

"It's coming from your hood," so that's when I

pulled the car over and opened the hood.

Q. And what did you find when you opened the

hood?

A. I'm not really a mechanic so I don't know

where it was coming from, but it was everywhere.

It was just coming out like steam or something.

Q. It was like steam?

(Witness nods affirmatively.)

Q. Yes?

A. Well, I don't know. Smoke or steam or

something that was coming off.

Q. All right. But it wasn't on fire, was

it?

A. No.

Q. Okay. But there was some sort of --
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A. Cloud.

Q. Cloud, okay. That's a good word for it.

And was the car running when you opened

it up?

A. I really shouldn't even answer that

because I don't know, but --

Q. It's okay to say that you don't remember

if you don't.

A. I probably turned it off, but I don't --

I don't remember if I turned it off or not.

Q. Do you remember after -- you said you

opened the hood and there was sort of a cloud. And

then after that cleared could you tell where it was

coming from?

A. No. That's why I made that remark

earlier I don't know where it came from. I didn't

know what was -- you know, what was going on.

Q. Once you opened the hood and that cloud

dissipated, was there a cloud after that? Was

there any more smoke?

MR. SHELTON: Mischaracterization.

A. Was there any more smoke after what?

Q. Okay. So you go to the drive-through,

there's smoke or steam or something coming from

under the hood, so you pull over, I presume, in
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that parking lot?

(Witness nods affirmatively.)

Q. And you may or may not have turned off

the car, but you opened the hood, right?

A. Yeah. Yes.

Q. And when you opened the hood, what

happened?

A. It was just smoking.

Q. The car was smoking?

A. Under the hood.

Q. And where was the smoke coming from?

MR. SHELTON: Asked and answered.

A. It was all over the whole -- it wasn't

really coming from, like, one spot. It was just

inside the hood all over.

Q. And even after the hood was open for a

minute, it didn't focus more into one spot?

A. I don't remember that happening.

Q. Okay. What did you do next?

A. I don't remember after that if I turned

it off, if it subsided or whatever. I don't even

remember what happened next.

Q. Well, what did you do next?

A. Let's see. Well, my focus was to get to

the Christmas party so the family wouldn't be upset
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I'd be late, so I called my -- I called the

LDS church, the bishop, because I --

Q. Up there?

A. Yes. I just looked it up in the book, in

the phone book, and I called the closest place and

I told them where I was from and that I was LDS and

that I needed help and if anybody -- if he knew a

mechanic or anything if he could help me. And so

he said he had a friend at the gas station and that

he'd have him look at it.

MR. SHELTON: Wait for the next question.

THE WITNESS: Okay.

Q. All right. When you pulled up to the

drive-through of that I guess it was a convenience

store or something, a restaurant, had you been

feeling ill?

A. I had been feeling tired like I wanted to

go to sleep and ill kind of like sick like

"throw up-ee." I just thought I was feeling tired

and I needed to go to bed and get some rest or

something.

Q. You were feeling sick to your stomach?

A. More like tired.

Q. Because you stopped for food, right?

A. Yeah.
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Q. So you felt tired?

(Witness nods affirmatively.)

Q. Unusually tired?

MR. SHELTON: Vague.

Q. You'd just been driving for seven hours.

Is that why you were tired?

A. I don't know. People just get tired at

the end of the day.

Q. You felt like you'd been driving for a

while and you were tired because you were driving;

is that right?

A. Yeah, and I pulled over to get something

to eat. I was going to get some ice cream. I felt

like having something cold.

Q. And at that time when you first got off

the highway in La Grande, did you expect to stay

there --

A. No.

Q. -- or did you expect to keep driving?

A. I was just going to keep driving.

Q. So you weren't feeling so tired that you

couldn't go on?

A. I was trying to figure out where to stay.

I really didn't know where to stay.

Q. But you didn't intend to stay in
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La Grande?

A. I don't know. I don't remember where I

was going to stay. That's a lot of stuff. That

was a long time ago. I don't remember if I was --

because sometimes I do stay there in La Grande.

There's some little motels there and I can't

remember if I was going to stay there or not.

My focus was to just get something to eat

and then that happened and I saw that and after

that I figured, you know, I've got to get some help

so I can get back on the road because I didn't want

to miss my family because they were planning on

driving with me once I got there down to Oregon.

Q. And you were planning that night to drive

beyond La Grande until you felt tired?

A. I don't know. I don't know. Well, maybe

until I felt tired or until I found a place that

looked good to pull over.

Q. Okay. So did this friend of the bishop

meet you at the gas station?

A. Let's see. Okay. So I ended up staying

in a motel that night, I believe. If I remember

right, I stayed that night, yeah. Wait a minute.

It's hard to remember. I think I stayed there that

night. And it was the next morning, that was not



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Wade J. Van Tassell, RPR/RMR/CRR
DEPOMAXMERIT

80

A. Yeah, there was some kind of puddle. It

looked kind of, like, oily, like, shiny kind of.

Q. Did you go and touch or smell that

puddle?

A. No.

Q. Did he?

A. Well, he looked at it and then when we

looked at the engine, there was stuff all over,

oily stuff, and he said that was from that,

whatever it was.

Q. Okay. Did he tell you what it was?

A. No.

Q. No, he didn't tell you that it was diesel

fuel?

A. Huh-uh.

Q. That's a "no"?

A. He didn't -- I didn't know any -- I don't

remember him telling me anything about it,

actually, except for he said that -- I said,

"What's that?" And he said, "That's from this,"

what he was looking into. And he couldn't do

anything about it. He said he didn't have the

right tools or something.

Q. Had you noticed that oily liquid on the

engine the night before --
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Q. How long of a drive was that?

A. I don't know how far it was. Maybe a

couple hours.

Q. Pretty long? A couple hours?

Why was Kennewick chosen? Because there

was a dealership there?

A. No, I don't think there was. I really

don't remember, but I think that he said that was

the closest dealership. I don't know. I can't

remember. I actually can't remember, but the only

thing that's in the back of my mind is he was

saying that was the closest dealership.

Q. Did you go to a dealership?

A. That's where he took me.

Q. And it was a dealership?

A. I mean, what's the -- I mean, what else

is there? Compared to what?

Q. Well, did it have a Volkswagen sign in

front of it? Were they selling Volkswagens there?

A. I think I saw one of the Volkswagen logos

there, so probably just assumed that it was the

right place to go, but I don't remember looking at

any of it. He took me there.

Q. All right. But this was not another gas

station?
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A. I went to Bremerton.

Q. Okay. So you got to Bremerton on Monday,

right?

A. I don't remember when I got there.

Q. The same day as you picked up the car?

A. Yeah, I think it was the same day.

Q. Over that weekend did you have any

medical symptoms?

A. I was just wanting to sleep. I was

totally, like -- what do you call it? -- pretty

zoned out. I just wanted to just sleep the whole

time and I never really got up except for I think

one time to get something to eat.

Q. All right. Were you nauseous?

A. And headaches.

Q. And you had headaches?

A. Yeah.

Q. That weekend?

A. Yeah.

Q. Did you have any other symptoms?

A. Just nauseous, headache, big-time sleep,

I just couldn't wake up, and it just felt good just

to sleep the whole time. I didn't even get up,

yeah.

Q. Okay. So then Monday you drove to
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MR. SHELTON: Asked and answered.

A. Like I said --

Q. Your answer was "no"?

MR. SHELTON: Mischaracterization.

A. Yeah, I told you I couldn't remember when

it started.

Q. Would you have continued to drive the car

from Boise if you smelled those fumes?

MR. SHELTON: Incomplete hypothetical.

A. Yeah, because --

Q. Would you? I didn't hear your counsel's

answer to the question.

A. I did continue to drive smelling it

because my dad told me, "You're not going to like

this car. You can smell that kind of gas." And

I'd never had one before so I didn't know. I

thought he was right.

Q. Did you have a headache when you stayed

overnight in Boise?

A. I can't remember. I just was feeling

sleepy. I just needed to go to sleep.

Q. How can you remember that if you can't

remember if you stayed overnight in Boise?

MR. SHELTON: Objection. Argumentative.

Asked and answered.
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Q. No. You said you remember you were

feeling sleepy when you stayed overnight in Boise.

Do you remember that or don't you?

A. What I'm going to say from now on is, "I

don't know," because I don't remember all this

stuff and you keep asking me. And so I'm trying to

say, "Okay, maybe you're right," but I don't

remember if you're right or not, so I'm just going

to start saying, "No."

Q. So where did the headache symptoms start?

A. I don't know.

Q. Where did the sleepy symptoms start?

A. I don't know.

Q. You have no knowledge of where they

started?

A. No.

Q. They could have started after you got to

La Grande?

MR. SHELTON: Objection. Asked and

answered. Mischaracterization.

A. I don't know.

Q. Well, you've got to tell me when they

started.

A. They told me not to guess, so I'm not

going to guess.
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was in between staying with people.

Q. All right. And when I ask you in front

of the jury if you can remember if you smelled

fumes between Salt Lake and Boise, your answer is

you don't remember?

A. If it's on there, I must have, but --

Q. It doesn't say whether you smelled fumes

on here. The question is: Searching your memory

is that your answer, that you don't remember?

MR. SHELTON: Argumentative. Asked and

answered.

A. About what?

Q. Whether you smelled fumes between

Salt Lake and Boise.

MR. SHELTON: Same objections.

A. Yeah, I don't remember.

Q. And whether you had a headache --

headache symptoms when you arrived in Boise?

A. I have no clue.

Q. And whether you felt sleepy when you

arrived in Boise?

MR. SHELTON: Same objections.

A. I don't remember. I just remember

feeling sleepy all the way through.

Q. And whether you had congestion when you
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arrived in Boise?

MR. SHELTON: Same objections.

A. I remember feeling -- I'm thinking of

feeling the congestion when I arrived in the place

that I stopped for food.

Q. In La Grande?

(Witness nods affirmatively.)

Q. You're nodding?

A. Yes.

Q. All right. And when you got to

La Grande, could you recall whether you had

headache symptoms when you went to that place to

get food?

A. Yes.

Q. All right. And did you have sleepy

symptoms at that time?

A. Yes.

Q. Okay. And do you recall that you rented

a car from Enterprise Rental Car in Kennewick? I

guess that must be where this is. Do you recall

renting a car from Enterprise Rental Car on

December 19th?

A. Where was that?

Q. It doesn't say.

A. It's possible that they told me to rent
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A. Maybe almost two years or something. I

don't know how long I've had it.

Q. I'm sorry. My question was: Where did

you get it?

A. Where? At the VW dealership and it was

up in -- where am I -- in Clearfield.

Q. So I want to make sure I understand

something. We're back to the road trip where we're

smelling the fumes. I just want to make sure the

first time that you saw any smoke or steam was when

you were in La Grande and you were at the

drive-through?

A. Exactly.

Q. You never saw any smoke or steam come

through the vents before that?

A. Nothing. Nothing.

Q. Okay. You testified that when the

vehicle was repaired in Kennewick, the mechanic

told you there's some residue, there's going to be

some smell, he kind of warned you; is that right?

A. Yeah.

Q. And then you drive from Kennewick to

Bremington; did I say that right?

MR. PARKER: Bremerton.

Q. Bremerton, is that it?
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1       A.   Yes.

2 Q.   Based on her report of her symptoms, what

3 did you do?

4       A.   So I treated her with high-flow oxygen.  I

5  did treat her with some antibiotics.  I also

6  obtained an x-ray, as well as lab work, and I did

7  arterial blood gas as well.

8 Q.   That's what they call an ABG?

9       A.   Yes.

10 Q.   And did you have the results of all that

11 lab work and the blood work, the x-ray, before she

12 was discharged?

13       A.   Yes.

14 Q.   All right.  Based on the information that

15 you received, what was your diagnosis of the

16 patient?

17       A.   I'm referring to page number 14.  My

18  clinical impression was upper respiratory infection

19  and carbon monoxide poisoning.

20 Q.   Okay.  What was the -- we'll get the

21 easier one first.  What was the clinical basis for

22 the diagnosis of upper respiratory infection?

23       A.   She had complaints of a cough, as well as

24  on physical exam she had some wheezing, and just

25  generalized complaints consistent with an upper
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1  respiratory infection.

2 Q.   A viral infection?

3       A.   Yes.

4 Q.   I know there's -- I saw something in here

5 reference to a -- I think the chest x-ray for

6 pneumonia.  Did that come back negative?

7       A.   The x-ray did find some -- I'm referring

8  to page 24 -- interstitial markings, which the

9  radiologist thought were chronic.  However, the

10  findings without previous x-rays for comparison,

11  they said they could not rule out edema, which is

12  fluid, or an infectious infiltrate.

13 Q.   What did you call those?  Interstitial

14 markings?

15       A.   Correct.

16 Q.   What is that?

17       A.   So basically there are radiographic

18  studies that are non-specific, that show that they

19  could either be from fluid or infection.  So -- but

20  according to the radiologist, they felt that these

21  findings were most likely chronic.

22 Q.   All right.  What was the clinical basis

23 for your diagnosis of carbon monoxide poisoning?

24       A.   So my clinical basis was that I obtained a

25  carboxyhemoglobin, which was elevated, and her
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1  history with exposure to the fumes in her car.

2 Q.   So with regard to the fumes, did she have

3 any information about what those fumes were?

4       A.   No.

5 Q.   What was -- maybe you can't remember this,

6 but did -- do you know what she described to you?

7       A.   I don't recall.

8 Q.   So the word fumes, is that in the record?

9 Well, obviously it is.  It's on page 13.  Is that

10 her word or yours?

11       A.   She told me that she had exposure to

12  fumes, so I wrote what she had told me.

13 Q.   All right.  And then -- so you have that

14 and then you have the -- the carboxyhemoglobin test,

15 right?

16       A.   Yes.

17 Q.   And that showed a level of 2.4?

18       A.   Yes.

19 Q.   Is that right?  And I want to just clarify

20 something.  Up on the top here of page 14, where it

21 says carboxy, that is 2.4; is that right?

22       A.   Yes.

23 Q.   Okay.  And right above that, those other

24 entries are the ABG --

25       A.   Correct.
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1 Q.   -- readings?  And those come from a later

2 page in the record, I think, on both of those.

3       A.   Yes.

4 Q.   Which I'll -- well, we don't need to find

5 that right now.

6 Now, you said that -- what's -- what's the

7 normal range for carboxyhemoglobin in a person of

8 her age?

9       A.   It can be up to 3 percent in a non-smoker,

10  and up to 10 percent in a smoker.

11 Q.   All right.  So why do you characterize 2.4

12 as elevated, if it's still within the normal range?

13       A.   It's outside of our lab values.  So if you

14  refer to the page where it has the values.

15 Q.   It's toward the end.  I think it's 45.

16       A.   45.  So the normal lab values are from

17  zero to 1.4.

18 Q.   So where does that come from?

19       A.   That's from the laboratory reference

20  range.

21 Q.   Yeah, I know, but what -- what does that

22 mean?  I'm not really sure I understand what that

23 means.

24       A.   So I'm not clear --

25 Q.   Well --



Page 15

1 told you that?

2       A.   Yes.

3 Q.   Okay.  And that's not in here, is it?

4       A.   No.

5 Q.   In fact, her chief complaint was the upper

6 respiratory infection, wasn't it?

7 MR. SHELTON:  Objection, misleading,

8  mischaracterization.

9 BY MR. PARKER:

10       A.   Her chief complaint was her cough.

11 Q.   Okay.  Now, is it -- looking at your --

12 you know, your -- your -- well, let's back up.  Tell

13 me a little bit more about whether you have any

14 specific training or education with regard to carbon

15 monoxide poisoning.

16       A.   No.

17 Q.   What -- what do you have with regard to

18 that?  I mean, I have what I look up on Wikipedia.

19 I'm hoping you have more than that.  But I'm just

20 trying to understand how you know what's the normal

21 range and, you know, how you approach that.

22       A.   We have a reference guide that we use in -

23  - at St. Clare.  It's called Up To Date, where we

24  can refer to diagnosis and reference ranges.

25 Q.   Okay.  So there's no specific coursework
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1 or anything like that that you've had, that you had

2 in medical school?

3       A.   Specifically on carbon monoxide poisoning?

4  No.

5 Q.   And do you have -- how many -- as of the

6 time that this happened, which is in December of

7 2011, how many carbon monoxide patients had you

8 seen?

9       A.   Including residency?

10 Q.   Yeah.

11       A.   Less than a handful.

12 Q.   Okay.  Did any of those other patients

13 have carboxy levels this low, 2.4?

14       A.   I don't recall.

15 Q.   Do you know whether our -- a carboxy level

16 of 2.4 would be consistent with an exposure the week

17 earlier?

18       A.   I don't know.

19 Q.   Do you have any knowledge about the -- the

20 half-life of carboxyhemoglobin in the bloodstream?

21       A.   Yes.

22 Q.   What is that?

23       A.   So the half-life of carboxyhemoglobin on

24  room air would be 250 to 320 minutes.

25 Q.   So that's, like, somewhere between four
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1       A.   I'm saying that's a possibility, yes.

2 Q.   Yeah, yeah.  But if --

3       A.   The half-life --

4 Q.   Just trying to -- yeah, I'm trying to

5 understand the half-life.  So if she had, let's say

6 six hours earlier, 4.8, then you would assume -- you

7 would -- half-life would tell you that six hours

8 later is -- would be 2.4?  In other words, half of

9 it would dissipate.  Is that how that works?

10       A.   I -- again, I don't know if there's a

11  close correlation between that and the

12  carboxyhemoglobin level, because this is more from a

13  treatment standpoint, these numbers.

14 Q.   So -- but is the half-life -- that's the

15 half-life of carboxyhemoglobin, though --

16       A.   Yes.

17 Q.   -- right?  And that's what was measured in

18 this test that has the result of 2.4, right?

19       A.   Yes.

20 Q.   So I guess again, does this test result of

21 2.4 indicate that a week earlier, she had an

22 exposure?  Could it?  Could it be -- could it be

23 residual from an exposure a week earlier?  That's

24 the question.

25 MR. SHELTON:  I'm going to object as
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1  15 liters of oxygen by a non re-breather, which is a

2  mask, over a short period of time to help force the

3  high-flow oxygen to displace carbon monoxide from

4  the blood cells.

5 Q.   And did you give her a second blood test

6 after that treatment, to see if it had made any

7 difference?

8       A.   No.

9 Q.   Why not?

10       A.   Not the standard of care.

11 Q.   Is it because 2.4 isn't really a -- a

12 level that is considered harmful?

13 MR. SHELTON:  Vague.

14 BY MR. PARKER:

15       A.   I think that because the patient was

16  symptomatic I treated her, what we call empirically,

17  given her history.

18 Q.   Her self-reported history?

19       A.   Yes.

20 Q.   All right.  So she came in, she said in

21 addition to these viral complaints, that she had had

22 this exposure, right?

23       A.   Yes.

24 Q.   She did not tell you when, right?

25       A.   No.



Page 22

1 Q.   And --

2 MR. SHELTON:  Objection, speculation.

3 MR. PARKER:  Yeah, it also was --

4 MR. SHELTON:  Asked and answered.

5 MR. PARKER:  -- not quite clear.

6 BY MR. PARKER:

7 Q.   She -- did -- she did not tell you when,

8 did she?

9       A.   I --

10 MR. SHELTON:  Asked and answered.

11 BY MR. PARKER:

12       A.   I don't recall.

13 Q.   You said no and then you said I don't

14 recall.  So if I can just clarify that.

15 Did she tell you when the exposure took

16 place?

17 MR. SHELTON:  Asked and answered.

18  Argumentative.

19 BY MR. PARKER:

20 Q.   You can answer.

21       A.   I don't recall.

22 Q.   Okay.  But she had a carboxyhemoglobin

23 level that was within the normal range but outside

24 the reference range of the lab; is that correct?

25       A.   Yes.
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1 Q.   And so you treated her with 15 liters of

2 oxygen, right?

3       A.   Yes.

4 Q.   And then sent her home?

5       A.   Yes.

6 Q.   There was no other treatment to be done?

7       A.   No.

8 Q.   Okay.  Let's look at your records for just

9 a minute.  If you'd turn to page 6 of the records.

10 This is a form that's type -- where the entries on

11 the form are all typewritten or entered on a

12 computer.  Can you tell me how this form was

13 generated or would have been generated?

14       A.   This form is generated usually by our

15  incoming staff, the -- sorry.  The ladies up front

16  who check in the patients.

17 Q.   I see.  I see.  Do you have any knowledge

18 of --

19       A.   Registration people, sorry.

20 Q.   Do you have any knowledge of this

21 particularly -- the collection of this particular

22 information?

23       A.   no.

24 Q.   You were not there, were you?

25       A.   No.
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1  patient said, outside of what's in the record.

2 MR. PARKER:  Well, so that's foundation.

3  That's not misleading.

4 MR. SHELTON:  My objection stands.

5 MR. PARKER:  Is that what your concern is?

6  I just want to address your concern.

7 MR. SHELTON:  Sure, and I've stated them.

8 MR. PARKER:  Okay.

9 BY MR. PARKER:

10 Q.   Did the patient -- did she tell you how

11 long the exposure in the car had lasted?

12       A.   I don't recall.

13 Q.   All right.  And the -- the times one week,

14 there on the -- the -- just before patient states,

15 do you see that?

16       A.   Yes.

17 Q.   That relates to the -- the symptoms stated

18 pervious to that; is that correct?

19       A.   Yes.

20 Q.   Not -- that's not an indication that she

21 said it was a week ago, it's -- it's the previous

22 symptoms, right?

23 MR. SHELTON:  Vague.

24 BY MR. PARKER:

25 Q.   Go ahead.
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1 BY MR. PARKER:

2 Q.   Go ahead.

3       A.   Just from the previous history of what she

4  told me, and exposure to the fumes.

5 Q.   Other than what she told you, did you have

6 any basis for stating this?

7       A.   And the elevated carboxyhemoglobin.

8 Q.   If a patient had come in -- if she'd come

9 in with that 2.4 but had not reported any exposure

10 to fumes, would you have considered that to be

11 carbon monoxide poisoning?

12       A.   So you're asking me that if she didn't

13  have the complaint of the exposure to the fumes?

14 Q.   Right.  If all you had was

15 carboxyhemoglobin 2.4, would you conclude from that

16 that this patient's been poisoned by carbon

17 monoxide, absent some information from the patient

18 about that?

19       A.   No.

20 Q.   Okay.  I'm on the next page, page 15.

21 About halfway down, you have the oxygen saturation

22 of 97 percent.  Is this when she comes in?  Is this

23 her vitals when she's first brought into the ER?

24       A.   Yes.

25 Q.   Does that oxygen saturation tell -- does



Page 37

1  complaint, yes.

2 Q.   For you, would -- would a history of strep

3 throat be important to treatment of an upper

4 respiratory infection?

5       A.   Yes.

6 Q.   Would ongoing symptoms related to that

7 strep throat be important to what you were treating?

8 MR. SHELTON:  Vague.

9 BY MR. WIGHT:

10       A.   I can answer?  Yes.

11 MR. SHELTON:  Sorry, Doctor, I should just

12  tell you, when I object it's something we fight

13  about later.

14 THE DEPONENT:  Oh, okay.

15 MR. SHELTON:  So you can always answer.

16 THE DEPONENT:  Okay.

17 MR. SHELTON:  Thanks for considering it,

18  though.

19 MR. PARKER:  Yeah, unless you'd like to

20  rule on the objection.

21 BY MR. WIGHT:

22 Q.   I think I know the answer to this, but

23 tell me what the -- what the purpose was in the

24 prescription of the Zithromax.

25       A.   Because I thought that her symptoms may
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1  also be due to an upper respiratory infection.

2 Q.   A bacterial infection?

3       A.   Possibly.

4 Q.   And you prescribed that to treat that

5 potential bacterial infection?

6       A.   Yes.

7 Q.   Is it your practice to record in the

8 medical record, all the symptoms that are related by

9 a patient?

10       A.   All the symptoms that are related?  If

11  they're pertinent to their chief complaint.

12 MR. SHELTON:  Sorry to interject.  When

13  you say related, do you mean related as in stated by

14  the patient?

15 MR. WIGHT:  Yeah, stated --

16 MR. SHELTON:  Or just related as in --

17 MR. WIGHT:  -- by the patient.

18 MR. SHELTON:  -- it corresponds to the

19  patient.

20 BY MR. WIGHT:

21 Q.   I just want to know if you record the

22 symptoms that a patient tells you about.

23       A.   Everything?

24 Q.   Well, let me get more specific.  If she

25 had described to you any episodes of fainting, would
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1 BY MR. PARKER:

2       A.   According to the lab values, it is

3  elevated.

4 Q.   It's still within the normal range

5 according to your Up To Date research, isn't it?

6       A.   It can be.

7 Q.   And absent her self-report, this 2.4

8 carboxyhemoglobin would not even have been treated,

9 would it?

10 MR. SHELTON:  Same objections.

11 BY MR. PARKER:

12       A.   No.

13 Q.   And so when you state that the clinical

14 impression is reached to a reasonable degree of

15 medical certainty, you actually have no opinion or

16 diagnosis relating to the cause of CO poisoning

17 other than what she told you, do you?

18       A.   So you're asking me if I reached the

19  diagnosis only by her history?

20 Q.   Well, not -- yeah.

21       A.   It would be in conjunction with the

22  diagnostic tests as well.

23 Q.   The 2.4?

24       A.   Yes.

25 Q.   But if -- if she had not -- I guess my --
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1 BY MR. PARKER:

2 Q.   Where she got it.  How -- do you have an

3 opinion how she got carbon monoxide poisoning?  Do

4 you have any knowledge about that at all?

5       A.   I assumed it was from the fumes of her

6  car.

7 Q.   So just what she told you?

8       A.   Yes.

9 Q.   All right.  So you're not -- and -- and if

10 I told you that that exposure to fumes had happened

11 a week earlier, does that change the reliability of

12 that diagnosis of carbon monoxide poisoning, if she

13 had been exposed a week earlier and nothing since?

14 MR. SHELTON:  Vague and complete

15  hypothetical.

16 BY MR. PARKER:

17       A.   I don't know.

18 Q.   You don't know?  Why -- what -- what other

19 information do you need?

20       A.   I'm -- I'm not understanding your

21  question, I guess.

22 Q.   Carboxy level of -- carboxyhemoglobin

23 level of 2.4 on December 23rd, actually tells you

24 nothing about her carboxyhemoglobin level a week

25 earlier, does it?
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1 MR. SHELTON:  Objection, outside scope and

2  -- that's it.

3 BY MR. PARKER:

4       A.   No.

5 Q.   No it doesn't?

6       A.   No.

7 Q.   All right.

8 MR. PARKER:  All right, thank you, that's

9  all I have --

10 MR. SHELTON:  No follow up.

11 MR. PARKER:  -- for round two.

12 MR. SHELTON:  No follow up.

13 FURTHER EXAMINATION

14 BY MR. WIGHT:

15 Q.   I just have a quick follow up.  You

16 brought some research with you today.  When did you

17 print off the research that you brought?

18       A.   I printed it yesterday.

19 Q.   Did you similarly check this source back

20 in December 2011, when you treated Ms. Smith?

21       A.   I don't recall.

22 Q.   Is that something you do often in the ER?

23       A.   Yes.

24 Q.   All right.  Can we get a copy of that and

25 attach it to the deposition as an exhibit?
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remember the name of it. We checked it out. It

was Elavil.

MR. SHELTON: For the record, I'm just

going to state this is page 3 of Exhibit 1.

MR. PARKER: Yeah. The Bates number is

1032.

Q. Okay. So she came in with coughing and

sore throat?

A. Yeah.

Q. Wanting some Flonase and wanting an

antidepressant?

A. Right.

Q. To help her sleep?

A. Correct.

Q. What was the diagnosis that was given?

A. If you move down, number 1, pharyngitis,

consistent with strep, we put that because if the

strep test is positive, we can conclusively say

it's strep. If we suspect strep and the diagnosis

is negative, we write down it's consistent with

strep even though it wasn't.

Number 2 is insomnia. She wasn't

sleeping very well. That's why I gave her the

amitriptyline at that time to help her sleep.

Q. All right. And then you gave her
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Zithromax?

A. Yeah, an antibiotic for strep throat. We

gave her Zithromax because she's allergic to

penicillin, so we have to use an alternative.

Q. Okay. And then --

A. Can I just ask a quick question?

Q. Yeah.

A. How much medical background do you people

have?

Q. None.

MR. WIGHT: Wikipedia.

A. The reason I ask is because I don't know

how far you want me to explain things.

Q. You're doing just fine. We're lawyers

and --

A. You may have been involved with medical

things before. That's why I'm asking. If there's

something that I say that's not clear or I use

medical stuff, jargon, then I'll clarify if you ask

me.

Q. All right. Fair enough. I hear some of

this because my wife's a nurse.

A. Okay.

Q. And we're all kind of exposed to a lot of

these records in our practices.
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allergic to penicillin, that's a list of things.

Q. Where are you reading?

A. Okay. On 1030, Front Desk's Message down

at the very bottom of the page, 12-20-11, 6:45 p.m.

Do you see that?

Q. No. Which page are you on?

A. 1030.

Q. Oh, 1030, okay.

A. Front desk's message picked up at

6:45 p.m., she's wondering if there's a cheaper

prescription. She got the Zithromax for seven

bucks, it didn't clear it up, so we sent a

prescription for Biaxin, which is more expensive.

So I said, "Well, there's a limit to what we can do

because she's allergic to penicillin so we can't

use any of the penicillins," so I gave a paragraph

explaining why we had come up with that.

And so then we called Lois back with all

those details, then it continues on back to page

1031, and she wanted it sent to Oregon. We

couldn't find that pharmacy in Oregon, so then she

wanted Bremerton, Washington, so apparently she was

spending some time up in the Northwest.

Q. Okay. Is there something missing here?

Because on the first page when she came in on
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November 28th, you gave her the Zithromax --

A. Yes.

Q. -- Z-Pak, and then we see this message on

page 1030 that she wants something different from

Biaxin.

A. Right.

Q. So what happened in the meantime?

A. Well, this is what I just said. There

seems to be a missing paragraph, you're right,

because what I'm deducing from the conversation

here she had Zithromax, didn't work, she wanted

something else, we gave her Biaxin, she didn't want

that because it was so expensive, so it appears

there's a paragraph we don't have here, unless I'm

misreading it. This is December 2011. This next

note is from January of 2012.

Q. Right.

A. Either they're out of order or --

Q. I think if you look on 1032 at the top

here -- I'm sorry. The page numbering --

A. I'm always a little concerned when we

send records down to Central Utah that something's

missing. 12-15-2011, so it's in error. She called

saying she was in two weeks ago, we thought maybe

it was strep throat, anyway she didn't get better.
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Q. And is that timeline significant to the 

diagnosis? 

A. Not really because her carboxyhemoglobin 

at the hospital was 2.4 percent.  If the exposure 

stopped 24 hours or less prior, that level could 

still represent the remnants of a higher level.  

Yet if the poisoning stopped certainly more than a 

day from that, that level just happens to be her 

level on that day and it does not represent carbon 

monoxide poisoning. 

Q. Okay.  

A. So what I'm trying to say here is that 

the level of 2.4 percent can be normal.  Even 

though the laboratory reference range is less than 

that, every now and then the reference range is not 

appropriate.  A normal person can have a level of 

2.4 percent. 

Q. All right.  And I guess what I hear you 

saying is that if her exposure was more than 24 

hours or so before that blood was drawn, then most 

likely it's not related? 

A. Agreed. 

Q. All right.  What other information -- 

well, that would take us a half hour to answer.  

I'm come back to that in a minute.  
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didn't have any of that at that time.  I didn't get 

that until this year. 

MR. SHELTON:  Having your bills paid 

would have been nice, too, huh?  

THE WITNESS:  Well, sure.  

Q. Okay.  Let's take a short break and then 

I want to get into having you -- I'm going to ask 

you after the break to just give me a list of all 

your opinions and then we'll go through those.  

A. Very good.  

(Recess.) 

Q. Dr. Weaver, I mentioned at the beginning 

of that break that we would -- I would want to now 

hear what your opinions are.  And if you would walk 

me through in as much of a list form as we can what 

your opinions are and then we'll go back and sort 

of fill in the narrative for those.  

A. Sure.  Okay.  Well, I offer the opinion 

that -- well, it's my opinion that Lois Smith 

inhaled products of combustion while driving from 

Utah to ultimately Washington, and those products 

of combustion would have included hydrocarbons and 

carbon monoxide.  And she certainly had symptoms 

consistent with inhalation of both hydrocarbons and 

carbon monoxide.  
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What has transpired after the exposure 

stopped in terms of her symptom complex at the time 

and now many years forward, along with other 

information, the balance evaluation, brain MRI, 

abnormal neuropsychological test, abnormal 

neurological exam, speech and language pathology 

opinion, that she has brain damage as a consequence 

of this poisoning.  

Now, I realize she had -- she potentially 

had a concussion the year before this.  Whether or 

not she fully recovered from that concussion is 

unclear to me.  So that concussion may have made 

her more susceptible to the effects of carbon 

monoxide or did the concussion even leave her with 

any problems is a point of uncertainty for me.  I 

don't quite know the answer to that.  

She reported to me that she had never had 

prior brain injury, prior head injury, and yet 

there's some medical records where they talk about 

a concussion.  So perhaps she didn't recall.  I 

mean, it had been quite some period of time.  I do 

think she has brain damage and her recollection is 

impaired or perhaps this was an event that was of 

no long duration consequence.  I don't know the 

answer.  
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engine compartment when she stopped to get food. 

Q. All right.  So what evidence do you have, 

then, that there was actual combustion, that 

products of combustion entered the passenger 

compartment of her vehicle? 

A. All I have is what she told me and then 

what's happened to her since.  

You see, if this is not carbon monoxide 

poisoning, I don't have an alternative diagnosis, 

really.  I mean, I've got progressive mental 

deterioration in a pattern that looks identical to 

carbon monoxide poisoning brain damage, I've got 

Ms. Kirkham who says her pattern fits carbon 

monoxide poisoning perfectly, and we've got the MRI 

findings.  So in terms of a differential diagnosis, 

the most likely cause is carbon monoxide poisoning.  

Brain trauma can mimic this, but I don't 

have a history temporally with brain trauma.  And 

the temporal association fits very nicely unless 

she's completely wrong about her history reporting 

and then I'm left still with what's causing all of 

her problems, which looks to me like it's carbon 

monoxide damage to her brain. 

Q. All right.  And you said that the pattern 

fits.  What else does the pattern fit besides 
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carbon monoxide poisoning if there was no 

combustion?  Let's say there was no combustion of 

the diesel, then what does the pattern fit?  What 

other explanations? 

A. Well, not much else really.  I mean, 

hypoxia -- high-grade hypoxia coma, a drug overdose 

in a person with no oxygen and they've been in a 

coma for several days and then they wake up, 

because her brain MRI is -- I mean, she has 

abnormal signal intensity in the globus pallidus. 

Q. According to who? 

A. Dr. Orrison. 

Q. Okay.  

A. And the most common, by far, cause of 

that is carbon monoxide poisoning damage.

Q. What's the next most common? 

A. Serious severe hypoxia. 

Q. And after that? 

A. Midbrain brain trauma somehow.  After 

that, I don't know.  I don't know after that. 

Q. All right.  And what do you think her 

carboxyhemoglobin peaked at? 

A. Well, first off, the carboxyhemoglobin 

level does not correlate with signs and symptoms or 

with outcome, but I don't think it was high enough 
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to have rendered her unconscious so it would have 

peaked somewhere between 20 and 40 percent. 

Q. And do you have any -- what basis do you 

have -- are you expressing an opinion -- I guess 

that's the question.  Are you expressing an opinion 

that it actually did reach those levels? 

A. Oh, I think it had to. 

Q. Why?  What's the basis? 

A. I think you can have poisoning -- I mean, 

we publish this.  It's in a paper I offered, it's 

in my CV, in 2008, where we looked at patients with 

levels less than 15 percent compared to those with 

greater and we found no relationship with long-term 

outcome.  

So I think the level could have been in 

the teens or higher, but I think it's more likely 

that it was between 20 and 40 percent.  I don't 

think it was greater than 40 percent because I've 

only seen a few people who weren't unconscious at 

greater than 40 percent.  Usually one is 

unconscious.  

Q. Okay.  Now, you said that you don't think 

that necessarily correlates to the -- 

A. The evidence is crystal clear.  The 

carboxyhemoglobin level does not correlate with 
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symptoms or with outcome.

Q. What does?  What should we be looking 

for? 

A. Well, that's the problem, isn't it?  

Q. Yeah.  

A. Nothing that we can measure -- from a 

clinical point of view, nothing that we can measure 

as of yet predicts outcome in CO poisoning.  So 

that's why I and others advise people who have been 

poisoned they need to be followed, they need to 

receive prompt hyperbaric oxygen to reduce the 

chance for these sorts of problems, and then if 

they have the problems, they need to be managed, 

but nothing that we can measure on the front end or 

gather by history predicts who will or will not 

recover. 

Q. What's the minimum amount that you think 

would be required to support your conclusions? 

A. Well, this would be a multiday exposure 

of at least two days, maybe three, although I don't 

know for sure because I don't know exactly when she 

started breathing this.  I recognize in her 

deposition that early on while driving the car she 

may not have had ventilation.  Who knows.  

The minimum amount?  Well, all I can 
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respond is people who have carbon monoxide 

poisoning can develop permanent brain damage.  So 

who has carbon monoxide poisoning?  It's a person 

who breathes sufficient carbon monoxide to have 

symptoms. 

Q. That's circular? 

A. Not really.  So if a person breaths 

carbon monoxide in sufficient amounts, they have a 

headache, nausea, vomiting, dizziness, those 

symptoms, some of those people will have permanent 

damage.

Q. And in which of those symptoms did she 

report to you? 

A. Well, I'd have to look at my notes to see 

what she reported to me.  In fact, let's just use 

this.  

Q. You're talking about symptoms immediately 

following? 

A. I am.  I'm not talking about the 

persistent symptoms.  

So she had headaches and she had fatigue, 

sleepiness, nausea, lightheadedness.  That's about 

it.  So, I mean, all of those are certainly 

consistent with inhalation of excess carbon 

monoxide. 
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Q. To support the minimum amount that you 

think is necessary? 

A. Well, the minimum amount is defined.  

It's the amount that can cause poisoning.  If a 

person is poisoned, they can have permanent damage.  

Well, so now we're talking about what's the 

definition of "poisoning." 

Q. I'm looking for something objective.  

A. It is objective. 

Q. Well, okay.  But isn't it something 

objective that can support cause and effect, not 

just to look at the patient and look back to it?  

A. That's clinical medicine.  That what we 

do every day as physicians.

Q. How do you exclude other potential 

causes? 

A. Well, we do all sorts of things.  We do 

various tests, like we did in her.  So, again, back 

to try to answer your question is how we define 

"poisoning."  "Poisoning" is defined as breathing 

carbon monoxide to the point of developing 

symptoms.  That's poisoning.  And if a person has 

that, regardless of their blood level, they are at 

risk.  Not all will develop permanent damage, but 

some of them will.  
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And I've got multiple papers in my CV I 

would be glad to identify for you, if you'd like, 

that get into some of this. 

Q. And is there objective evidence -- and by 

"objective," I mean, you know, clinically you can 

see it on an MRI, to support the conclusion that 

you're giving -- the opinion that you're giving me 

now, which is that even a minimal amount of 

exposure can lead to these symptoms?  I mean, are 

there -- 

A. I refer you to papers I authored for the 

New England Journal in 2002, review article 

New England Journal 2009, first author American 

Journal Respiratory Critical Care 2012, same 

journal 2010, I think, or '11, Brain Injury by 

Chambers in which I coauthored 2008.  So, again, 

I've got multiple papers that I have authored and 

coauthored that answer your question. 

Q. Is there anything that's been written by 

anybody else? 

A. Of course.  The paper in -- I don't know 

that that's all that important, by the way, and I 

don't appreciate any suggestion that I'm trying to 

color the scientific knowledge about this. 

Q. I'm not suggesting that.  I'm just trying 
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have any information from him about a concussion.  

And I learned this from the defense expert 

Dr. Goldstein's report where he talks about it with 

a paragraph or so. 

Q. So you weren't even aware of it except 

for Dr. Goldstein's report? 

A. I don't know to this day that I have the 

medical records that have that on it. 

Q. Okay.  So I guess I'm not clear to what 

level of certainty you're excluding the potential 

effects of this concussion from the causation 

opinion.  

A. Well, I think if it contributes, it's a 

minor contributing factor.  I don't think it's a 

major factor.

Q. And how can you say whether it is or 

isn't when you don't -- you didn't even know about 

it until you read it in Dr. Goldstein's report?  

How can you quantify it? 

A. Because I don't have reporting of 

concussion symptoms by her.  She told me she never 

had a brain injury.  All I have is this paragraph 

in Dr. Goldstein's report.  I don't have the 

medical records about any of that.  

I certainly don't have deposition 
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Dr. Sharp's report -- not report, but his notes and 

his deposition, and that of Dr. Goldstein. 

Q. One of the opinions you had was that she 

needs medication for depression and anxiety.  And I 

guess, again, the same question I was asking you a 

minute ago:  How do you apportion it?  I mean, she 

already had those problems.  

A. Right. 

Q. How do we apportion it to CO versus just 

she already had it? 

A. Well, I think you look at the timing, you 

look to see her condition just prior to driving 

away in the car, and then what's happened to her 

since, because it helps you determine the facts 

about causality because of the temporal 

relationship.  

I have no information that she was 

actively depressed, anxious, et cetera, in 

November 2011, for example.  

Q. Or that she wasn't?  That she was or she 

wasn't, you don't have any data at all? 

A. I do not, but she was actively seeing 

Dr. Sharp and there are no -- 

Q. What is Dr. Sharp's specialty? 

A. Family practice. 
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breathed carbon monoxide to excess from the idling 

car, could that contribute to progression of her 

problem?  Yes, it could. 

Q. It could be the sole cause of her 

problem, too, couldn't it? 

A. No, because -- 

Q. Because of the MRI? 

A. -- of the timing.  She wasn't living in 

the car when she developed all these symptoms.  She 

saw Dr. Foley, I think, in 2013.  He found an 

abnormal neurological exam and a constellation of 

symptoms for which he referred her to neuropsych, 

she had that evaluation done before she started 

living in her car, so the timing of living in the 

car doesn't fit.  

Q. What is it about her neuropsychological 

symptoms that is unique to carbon monoxide 

poisoning? 

A. It's not so much they're unique, but 

they're highly consistent with.  So one has 

problems with memory, especially short-term, 

executive dysfunction, speed of processing, 

depression, anxiety, panic, that whole picture.  

Now, we see that similar picture in 

people with traumatic brain injury, too, so I can't 
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the -- we've talked about the carboxyhemoglobin 

reading and I want to make sure I understand your 

testimony.  The ER level at 2.4 percent, more 

likely than not is that her base or is that 

elevated from the exposure?  What's your opinion? 

A. My opinion is it's likely her base and 

it's the variability of the lab. 

Q. Help us understand that.  

A. Well, she had a carbon monoxide level 

checked later on at a different lab and I think her 

level was 1.5. 

Q. That was done by her primary care 

physician, Dr. Sharp? 

A. Yes. 

Q. Okay.  

A. Okay.  So if you have an analytical lab, 

I don't mean a hospital lab now, I mean an 

analytical gold standard, 

best-as-it-can-possibly-be lab, the 

carboxyhemoglobin level in a normal nonsmoking 

human is typically about 1.5 percent.  

Clinical labs in the low range are not as 

precise, so even though the lab may report a normal 

value up to 1.5 or 2, some labs it's 3, some labs 

it's even 5 actually -- there's an article from 
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Q. Okay.  So you don't base any of your 

opinions on the lab, the carboxyhemoglobin result 

from the ER in Washington? 

A. Not really because that value is so close 

to normal that indeed it may be normal.  

Now, if I knew with confidence that she 

left -- it sort of cuts both ways.  Hypothetically, 

let's say that she had the car with the problem, 

she steps out of the car, goes into the lab and 

they measure 2.4.  Well, either she didn't breathe 

carbon monoxide or the lab is wrong.  

Okay.  Let's switch it the other way.  

Let's say that it's been 24 hours and the lab is 

what it is, 2.4, and it represents an increased 

value above normal.  Well, to make the math easy 

call it 3 percent.  Double 3 percent is 6, double 

it again is 12, double it again is 24, double it 

again is 48.  There's no way she had a 

carboxyhemoglobin of 48, so all you can give her is 

three and a half half times.  

What's the half-life of carboxyhemoglobin 

in an adult female at sea level?  As best we know, 

probably about five, six hours of time.  

There's variability about that, actually.  

I have actually got a patient which the half-life 
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was closer to about 10 hours irrefutably that I 

can't really explain except that just happens to be 

what it is.  

But at any rate, it's fair to say the 

half-life on average is six hours, so three half 

lives is 18 hours, three and a half is 21 hours.  

So if the exposure stopped more than 20 hours 

prior, the level's going to have to be normal. 

Q. What depositions did you review in 

connection with your expert work in this case? 

A. Dr. Calimlim, C-a-l-i-m-l-i-n, 

Dr. Holmberg, Dr. Muhlestein, Dr. Sharp, 

Dr. Walker, Kim Kirkham, and Ms. Smith. 

Q. What percentage of patients with carbon 

monoxide poisoning have problems, you know, heart 

problems or things like that? 

A. 15 percent at least in work we've done.  

Now, let me preface that by saying these are people 

who are a year or more out who have ongoing 

symptoms.  I mean, that's the cohort that we 

studied.  And in that group about 15 percent have 

mild left ventricular dysfunction. 

Q. And that's never been noted in Ms. Smith, 

correct? 

A. No, but that's why we did the heart 
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And I see people with brain damage who 

have somatic complaints, so I do think I would 

trifle with him a little bit instead of 

characterizing her as a somatic disorder, it's a 

somatic disorder as a consequence of brain damage 

from carbon monoxide poisoning.  

But he offered that it really was not his 

expertise to comment about causation from carbon 

monoxide, he didn't go there, whereas I did, so in 

that regard I don't know that I'm critical, it's 

just a different opinion than what he expressed. 

Q. Okay.  

MR. PARKER:  That's all I have. 

FURTHER EXAMINATION

BY MR. WIGHT:

Q. Doctor, have you provided us with all of 

your expert opinions in this case?  

A. Yes, pending receipt of any additional 

information that might change or alter my opinion, 

right?  I think that's always true with these 

matters. 

Q. Sure.  

A. At which point if my opinions were to 

change, I would inform Mr. Shelton so that he could 

inform you. 
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referring to the Amended Complaint, which you 

already have, you can do that, too. 

MR. PARKER:  I would appreciate it if you 

wouldn't coach him and let him answer the 

questions.  Those are coaching objections.  They're 

inappropriate.  I want the witness's understanding.  

He's giving a medical opinion.  He can tell me what 

it's based on.  

A. Well, without referring to anything, I 

mean, we all know that she started in Salt Lake 

City and she ended up in Washington.  I've driven 

that several times.  It's, best I know, a 12-, 

14-hour drive.  So she had an exposure, a potential 

exposure to exhaust products for that duration.  

And then, of course, there was a bit more 

driving while she was there because she drove right 

to Oregon and then the plan was to go up to 

Washington, unless I got them backwards.  The other 

way around.  Her plan was to go to Washington and 

then go down to Oregon.  So we've got a 12- to 

14-hour potential exposure, but did she have an 

exposure continuously?  I don't know the answer to 

that.  

Now, that's just based on her symptom 

reporting to me, that she smelled something from 
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nearly the moment she picked up the car and 

proceeded, and then there was this smoke business 

when she stopped and opened up the hood. 

Q. Okay.  Do you have any idea how long it 

was between all of these events? 

A. No, I really don't because, I mean, I 

read her deposition and I was frustrated, to be 

candid, reading it because I couldn't understand 

did she stop in Boise, did she stop in Oregon.  I 

didn't have a good timeline myself reading her 

deposition. 

Q. Does it matter? 

A. No. 

Q. Why not? 

A. As I've already testified, because if a 

person has carbon monoxide poisoning, some will go 

on to develop permanent brain damage. 

Q. But it has to be a poisoning at some 

level.  I mean, if she had exposure for five 

minutes, that wouldn't do it in this setting, 

something getting into the car -- 

A. Of five minutes at 600 parts per million, 

a thousand parts per million, it can sure do it. 

Q. Sure.  And do you have anything that 

would support the possibility that that level of 
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carbon monoxide was in the cabin of that vehicle? 

A. No. 

Q. No.  

A. Because if there had been 2- or 3,000 

parts per million, she would have lost 

consciousness and crashed the car. 

Q. Right.  So what I'm getting at is:  So 

your understanding is that she, quote, picks up the 

car, whatever that means, in Salt Lake and then she 

drives it to Washington, and there are multiple 

days involved, and then she goes to the hospital 

eventually after driving the car to Washington and 

then to Oregon and then to the hospital?  Is that 

the sequence? 

A. I don't know. 

Q. You don't know? 

A. I don't know that sequence.  I mean, she 

went to Washington -- 

Q. Wouldn't you want to know at what levels 

of carbon monoxide could actually enter into the 

occupant compartment of that vehicle and over what 

period of time in order to reach a conclusion that 

carbon monoxide exposure in that event is the 

explanation for what you see? 

A. No.  Unnecessary. 
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Q. Why? 

A. Okay.  I refer you to a paper that I 

coauthored with Chambers published in 2008 in 

brain injury.  We followed 256 patients 

prospectively to one year of time, okay.  We 

divided those patients into those who were most 

sick and least sick based on carboxyhemoglobin 

levels and the presence or absence of 

unconsciousness.  

And we found out those two factors had no 

relationship with outcome, none; so, therefore, the 

severity of poisoning is unrelated to brain damage.  

So does it matter to me if it's a two-day 

exposure or a one-day exposure if they were 

poisoned?  Not really because the data indicates, 

supports that the severity of poisoning is largely 

irrelevant if a person was poisoned. 

Q. What's the mechanism biologically for the 

brain damage, then? 

A. I refer you to, again, other papers that 

have been authored by Steve Thom, 

Claude Piantadosi, and me.  A pretty nice review of 

this is available for you in the New England 

Journal, 2009.  I authored that paper by 

invitation.  
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Well, that's the very long-winded 

mechanistic explanation about why the dose, per se, 

is not necessarily linked to outcome because the 

carbon monoxide is acting as a trigger for a 

pathological immunological injury. 

Q. Okay.  Is there some minimum level of 

exposure that is required to trigger this 

inflammatory response?  

A. Two responses.  A person, as best we 

know, really needs to have poisoning.  That's one 

response.  The other response is:  Even in 

relatively low levels, not poisoning levels, at 

least in animals, you can demonstrate inflammation. 

Q. Okay.  What is a poisoning level or a 

poisoning --

A. Well, a carboxyhemoglobin in excess of 4 

or 5 percent is likely sufficient, but poisoning 

clinically we really link the circumstance to 

symptoms.  

Even though there's poor correlation 

between a blood level and symptoms, it's fair to 

say most people are really not developing acute 

symptoms until the level is in excess of 

10 percent.  A little lower likely at our altitude, 

by the way.  Because there's less oxygen here, you 
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compete for carbon monoxide.  

So it's fairly well accepted that a level 

greater than 10 percent is really necessary for 

poisoning, but then there are people who live or 

work or their homes are exposing them to lower 

levels than that and they may indeed have some 

problems, but we have less certainty about that. 

Q. What's the average carboxyhemoglobin 

level for a smoker? 

A. Depends on how much they smoke.  It's 

typically three points per pack per day.

Q. Okay.  

A. So if a one-pack-per-day smoker -- 

Q. It adds three points? 

A. -- level would be about 4 percent, 

5 percent. 

Q. Does it add three points?

A. It adds three.  

Q. Okay.

A. So normal is one to one and a half stone 

cold normal reference laboratory, three on top of 

that is about five, three on top of that's about 

eight, so a two-pack-per-day smoker should not be 

greater than actually 8 percent. 

Q. And are you saying that all one- or 
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outdoor air. 

Q. What's the OSHA standard for work 

environments? 

A. It's 35.  It used to be 50.  It's 35.  

Now, remember that's for a working individual, 

eight-hour exposure, time-weighted average at sea 

level.  So there's caveats about that, but the OSHA 

standard was 50 and I think it did get dropped to 

35 PPM. 

Q. When did it drop? 

A. The last two years or so.  I could be 

mistaken and, to be honest to the record, it still 

may be 50 PPM, but I thought it had dropped to 35.  

Because another organization called "MIOSH" at the 

federal level, they use 35, so it was weird that 

you got two federal entities with two different 

levels for occupational work. 

Q. What's the CO exposure we're all just 

exposed to as we go about our days? 

A. Mostly zero.  I have a calibrated carbon 

monoxide monitor that I often carry with me, it 

sits by my bed continually, and it is almost always 

zero.  

Now, if you want to visit Beijing, it 

won't be zero, which I've not done, but friends of 
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to prevent harm.  They're designed essentially to 

prevent death.  They go off when a level -- a blood 

level in a nonworking adult should be 10 percent.  

There's lower levels than this even for 

submarine people because submarines, right, you're 

in a capsule underneath the ocean, so what is the 

allowed level?  And that's been looked at as well.  

I think that's on the order of eight or 10 parts 

per million. 

MR. WIGHT:  That's all I have.  Thanks. 

FURTHER EXAMINATION

BY MR. PARKER:

Q. Do you have any idea what parts per 

million exposure would have been required in order 

to generate the harmful or poisoning level that you 

believe you see with Lois Smith, given the duration 

of the exposure as you understand it?  

A. Yes.  Good question, actually.  Not that 

your other questions weren't good, by the way, but 

a few hundred.  I mean -- 

Q. A few hundred parts per million? 

A. I think the level was going up and down, 

but a few hundred parts per million, a hundred and 

fifty, 200 PPM perhaps with episodes of 300 or so 

PPM.  I mean, I doubt it was a continuous exposure 
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to the same level, it was probably variable, but I 

think in the hundreds range. 

Q. For that entire time? 

A. Yes.  Well, for at least much of that 

time, yes. 

Q. Okay.  

MR. PARKER:  Thank you.  That's all.  

MR. SHELTON:  No further questions.  

We'll get you out of here.  We'll review and sign. 

(Signature requested by Mr. Shelton.)  

(Whereupon the taking of this deposition 

was concluded at 6:55 p.m.)

* * *

 Original transcript filed with Mr. Parker.  

Reading transcript electronically submitted to the 

witness at:  lindell.weaver@imail.org.



Exhibit N 
 

  



IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

  * * * 

LOIS SMITH, an individual,

Plaintiff,

v.

VOLKSWAGEN SOUTHTOWNE, 

INC., a Utah Corporation, 

et al.,

Defendants.

)

)

)

)

)

)

)

)

)

)

)

Civil No. 130908362

Deposition of:

JOHN F. FOLEY

 * * *

September 15, 2017

9:00 a.m.

Rocky Mountain MS Clinic

370 East 9th Avenue, Suite 208

Salt Lake City, Utah

* * *

Wade J. Van Tassell

- Certified Realtime Reporter -

Registered Merit Reporter



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Wade J. Van Tassell, RPR/RMR/CRR

DEPOMAXMERIT

31

terminology?  

MR. WIGHT:  We're going to be here all 

day if you ask him. 

THE WITNESS:  "Pathognomonic" means it 

almost defines a disorder.  You know, there's a 

differential diagnosis to every scan, but it's very 

unusual to have bilateral globus pallidus 

involvement and white matter involvement and 

hippocampal involvement come from something else.  

Occasionally you could have a severe 

anoxic event, you know, where you were deprived of 

oxygen that maybe could do this, but we don't have 

a history of that.  

MR. SHELTON:  Sorry to interrupt you for 

a dictionary definition, Rod. 

MR. PARKER:  That's okay. 

Q. But, again, you haven't seen the imaging 

so you're depending on Dr. Orrison's conclusions 

and interpretation of the imaging, correct? 

A. I am.  Again, I'm not testifying as an 

expert here. 

Q. Or as a treater?  

A. Or as a treater. 

Q. Have you been asked to testify in this 

case at all other than by me? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Wade J. Van Tassell, RPR/RMR/CRR

DEPOMAXMERIT

34

other people's referral.  That presumably was much 

later.  Maybe with the second visit.  I don't know. 

Q. Okay.  

MR. PARKER:  I think that's all I have. 

EXAMINATION

BY MR. WIGHT:

Q. I just have a few questions for you, 

Doctor.  It's been well established during your 

deposition you're not an expert?  

A. Well, I am an expert, but not in this 

case. 

Q. Not in this case.  

MR. SHELTON:  I would object that it's 

ambiguous. 

MR. PARKER:  I did a better job than I 

thought. 

Q. So what I want to ask you is, and I think 

you testified before, that if you were to testify 

as an expert in this case, you would need a lot 

more information? 

A. Well, yeah.  I think I laid out the 

parameters that really have to be present to make 

an expert -- final expert opinion about carbon 

monoxide intoxication.  It's complicated, right, 

and you really need every single data point that's 
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available to be analyzed and make sure that it fits 

with the construct that's initially presented to 

you in the H&P and the MRI and all of that. 

Q. Would you need to know the length of the 

exposure, the alleged exposure? 

MR. SHELTON:  Asked and answered. 

A. Yeah, I think you want to build -- you 

want to build, as best you can, a model of the 

intoxication intensity and duration and the 

physiologic results of the intoxication, 

carboxyhemoglobin, and, if possible, ambient 

in-cabin, car-on sort of level. 

Q. So we're talking parts per million of CO? 

A. Parts per million, yeah.  Sometimes we 

don't have that and you can certainly make an 

expert opinion based more on clinical findings, but 

all of the clinical findings presume an exposure --

Q. Sure.  

A. -- as you might imagine. 

Q. What are the common exposures you've seen 

over the course of your career, like, maybe the top 

five or the top 10? 

A. Sure.  Furnace failures, indoor cooking, 

hotel deaths related to pool water heaters. 

MR. SHELTON:  Those terrify me.  
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Q. What about 2.4 percent, do you consider 

that elevated? 

A. Well, 2.4 percent -- 

Q. In a nonsmoker.  

A. Yeah, probably that's probably 

borderline.  It would depend on the duration.  So 

that will be driven down by oxygen -- 

Q. The half-life? 

A. -- and duration from last exposure.  

And, again, I hate to really comment more 

about any of this because I haven't really seen any 

of the records and I'm not the expert here. 

Q. And I'm just asking generally in a 

nonsmoker is 2.4 percent carboxyhemoglobin, is that 

an elevated level? 

A. I don't know because you would have to 

attach the time from last exposure and getting 

the -- the receiving of oxygen.  Oxygen, as I 

mentioned, will really drive down the 

carboxyhemoglobin.  So you could have a clinical 

2.4 in a very significantly exposed patient. 

Q. Yeah, and I guess you're answering a 

question that I'm not asking.  My question is:  If 

someone just came in off the street, nonsmoker, 

they're 2.4, would you say it's elevated? 
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Q. Okay.  Let's go at it this way:  So what 

type of helpful information could you give to the 

jury that would assist them in determining whether 

or not Lois Smith was injured from carbon monoxide? 

MR. WIGHT:  Same objection, lacks 

foundation. 

MR. PARKER:  Calls for speculation as 

well.  

A. Well, again, with what I have right now, 

which is essentially a self-generated report by the 

patient on two occasions together with neurological 

examination findings and the ancillary 

questionnaire evaluation we did in our office 

together with the MRI evaluation from Dr. Orrison, 

we could provide a sort of hypothesis of injury.  

Again, this is an extremely atypical 

situation where really I haven't seen all the data, 

which is not optimal. 

Q. Okay.  Let me ask you this:  Even though 

you haven't seen all the data, based on what you do 

have, isn't it true that there is a reasonable 

probability that Lois Smith suffered injuries from 

carbon monoxide? 

A. I think -- 

MR. PARKER:  Object to the foundation of 
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 7

 1 P R O C E E D I N G S

 2 ********

 3 PETER JAMES LEISS,

 4 having been duly sworn, testified as follows:

 5      ********

 6     EXAMINATION

 7 BY MR. PARKER:

 8 Q Would you please state your name?

 9 A Peter James Leiss, L-E-I-S-S.

10 Q what is your occupation?

11 A I'm a vehicle engineering and accident 

12 reconstruction expert.

13 Q How long have you been doing those two 

14 things?

15 A About ten years.

16 Q How did you learn how to do it?

17 A A combination of education, experience and 

18 training.

19 Q All right. Why don't you tell us a little 

20 bit about that.  We have your CV, but I would just like 

21 you to put it in words for us.  

22 A Sure. I have a Bachelors of Science in 

23 Mechanical Engineering that I obtained from Lawrence 

24 Technological University in 1999. After that I spent 

25 the next eight or nine years in various capacities of 
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 1 vehicle engineering at General Motors for a short time 

 2 after graduation and the majority of that time was with 

 3 Chrysler.

 4 Q Okay.  

 5 A And since I left Chrysler, I've been doing 

 6 this vehicle engineering and accident reconstruction 

 7 work.

 8 Q Do you do more of the engineering or more 

 9 of the reconstruction?

10 A It's tough to say at any given point in 

11 time, but I would say I tend to do more of the 

12 engineering-type work than the reconstruction.

13 Q Okay. And you work for a company called 

14 Robson Engineering?

15 A Robson Forensic.

16 Q Robson Forensic.

17 Can you tell us a little bit about them 

18 other than they have to have a lot of reserved parking 

19 spaces out here?

20 A Yes, I can.  We are a -- as a firm, we have 

21 a nationwide presence with about 18 offices across the 

22 country. Currently we have somewhere in the 

23 neighborhood of 85 to 90 full-time experts, and several 

24 -- some quantity of independent contractors who have 

25 some type of a specialty practice or just, you know, 
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 1 defective Number 2 diesel fuel line that did crack and 

 2 leak diesel fuel onto the engine, and that as a result 

 3 of that leak, and the previously opined on airway path 

 4 between the engine compartment and the -- or the engine 

 5 compartment and the passenger compartment, that is 

 6 responsible for Ms. Smith's carbon monoxide poisoning.  

 7 Q Is that all?

 8 A At this time, yes.  

 9 Q All right. Let's focus first on the fuel 

10 leak in the diesel fuel. You said that you could get up 

11 to 300 parts per million carbon monoxide without 

12 combustion. Could you explain in a little more detail 

13 the circumstances under which that would occur?

14 A Yes. And actually it was over -- it would 

15 be --

16 Q I see --

17 A It would be at -- the exact number that we 

18 found was 295 parts per million, and that was two 

19 milliliters of diesel fuel heated to about 340 or 350 

20 degrees.

21 MR. WIGHT:  Can you say it again?  Can you 

22 just say your last answer again?

23 THE WITNESS:  The exact number we recorded 

24 was 295 parts per million.  Two milliliter total Number 

25 2 diesel fuel was heated to around 350 degrees.  
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 1 MR. PARKER:  Centigrade or Fahrenheit?

 2 THE WITNESS:  Fahrenheit.  

 3 BY MR. PARKER:

 4 Q All right. And let's mark -- I think I've 

 5 got it. Is this the document that you are looking at?

 6 A Yes, it is.  

 7 MR. PARKER:  Let's mark that as an exhibit 

 8 so you can walk us through it. 

 9 (Exhibit Number 1, marked for identification)

10 BY MR. PARKER:

11 Q All right. We marked a document here as 

12 Exhibit 1 to your deposition, and if you would explain 

13 what this document is?

14 A Sure. This is from the laboratory tests. 

15 So, it's taking a half step back and I'll explain to 

16 you the set up. We put a hot plate inside of a -- what 

17 was essentially a fish tank that had about a nine 

18 gallon volume.  That the tank was upside down so that 

19 there is no air exchange. And we raised the temperature 

20 on the hot plate and added some diesel fuel. We started 

21 at about 250 degrees, and over the course of ten 

22 minutes, the CO went to about one part per million.

23 Q And show me where that is on here?

24 A That's the first top half of the paper, 

25 from the start to where it says clean setup.  
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 1 Q So it was directly on to the -- like making 

 2 pancakes?

 3 A Yes.  A very tiny pancake.  

 4 Ten minutes later the CO was measured at 

 5 136 parts per million. Two minutes after that there was 

 6 a second millimeter added, and a minute after that the 

 7 carbon monoxide was now 295.

 8 Q Parts per million, within the nine --

 9 A It's about a nine-and-a-half gallon tank 

10 enclosure.

11 Q Okay.  Now, tell me how that test is 

12 incorporated into your opinions?  How does it become 

13 part of your opinion?

14 A Because --

15 Q Support your opinion is maybe a better word 

16 for it.  

17 A Sure. Why I did this was we know that 

18 during the actual combustion process in a diesel engine 

19 that carbon monoxide is one of the -- one of the 

20 byproducts of the combustion.  

21 The question that I had and I did some, you 

22 know, I did some research and I couldn't find a 

23 definitive answer so we ran this test, was that's great 

24 in a combustion environment, but the circumstances of 

25 Ms. Smith's poisoning I didn't feel were due to a 
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 1 combustion event. It was more of a, you know, 

 2 smoldering or a vaporizing, so I conducted this to 

 3 show, you know, myself, you, members of the jury, that 

 4 even absent combustion, as the diesel fuel is heated 

 5 and vaporized, that it would still produce carbon 

 6 monoxide.

 7 Q What temperature --

 8 A So, again, and also, it's not -- there was 

 9 no fire associated with this.  We did not start a fire. 

10 It was simply more of what I would call a smoldering or 

11 vaporizing.  In fact, I have a picture here in my 

12 notebook from the second test. This was taken just 

13 after the second drop was added.

14 Q I wondered.  Let's get that photo out here.  

15 A Okay.  So, the other thing, looking at the 

16 photo then, Ms. Smith testified in her deposition, at 

17 one point she went through the drive-through to get 

18 something to eat, when she rolled down her window, she 

19 noticed a steam rolling from underneath the hood of her 

20 car and so this also corroborates what she saw and what 

21 she testified to, to what would have been happening as 

22 that diesel -- that leaking diesel fuel is heated up.

23 Q How hot does the diesel have to be to 

24 generate the smoke?

25 A I can only tell you that we tested it at 
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 1 that demonstrates how Ms. Smith received her carbon 

 2 monoxide poisoning.

 3 Q It doesn't enable you to give an opinion 

 4 what the concentrations of carbon monoxide might have 

 5 been in her occupant compartment; does it?

 6 MR. SHELTON:  Objection to the form of the 

 7 question.  

 8 THE WITNESS:  Not specifically.  We can get 

 9 an idea from two milliliters. We have got 300 parts per 

10 million. Of course, there is going to be some mixing of 

11 the air, but not exactly, but we can say that there is 

12 going to be carbon monoxide in her cabin.

13 BY MR. PARKER:

14 Q But you can't say how much?

15 MR. SHELTON:  Object to the form of the 

16 question.

17 BY MR. PARKER:

18 Q Can you say how much?

19 A No, I cannot.  

20 Q Did you measure any of the surface 

21 temperatures under the hood of your exemplar vehicle?

22 A I did not. But I can tell you from my 

23 experience just with vehicles and with exhaust systems 

24 in general, that there are many components underneath 

25 the hood of the vehicle that will at least obtain a 
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 1 certain temperature of 350 degrees.

 2 Q Do you know anything at all about -- other 

 3 than, you know, this limited information that we have 

 4 here, do you know anything at all about the chemical 

 5 properties of diesel?

 6 A In what regard?  

 7 Q Well, in any regard.

 8 MR. SHELTON:  Vague 

 9 THE WITNESS:  Yes.  it's a very broad 

10 question. Can you narrow it down at all?  I don't know 

11 what you're asking me.

12 BY MR. PARKER:

13 Q Well, let's start with this:  When you were 

14 working on exhaust systems at Chrysler, those were 

15 gasoline engines, weren't they?

16 A That project was, yes.

17 Q In fact, all of the work at the automakers 

18 was on gasoline engines?

19 A That is incorrect.

20 Q That is incorrect?  

21 A Yes.  

22 Q What work did you do at the automakers on 

23 diesel engines?

24 A Prior to being the design engineer for the 

25 Durango exhaust for almost the first two years I was at 
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 1 vapor as you are driving, doing maneuvers, things like 

 2 that. You know, one of the things we need to do with a 

 3 fuel tank is contain any -- on the gasoline side, we 

 4 have to contain the vapors.  On the diesel side, that 

 5 is not required, but we have to ensure that we don't 

 6 have any liquid carry-over from the tank due to vapor 

 7 bubbles, and things like that, so can draw some 

 8 comparisons between gas and diesel, based on different 

 9 hardware on those units.

10 Q You were talking about volatile 

11 hydrocarbons; right?  

12 A Yes.

13 Q That's what you mean by vapor?

14 A Yes.

15 Q So you didn't measure any surface 

16 temperatures on your exemplar vehicles; correct?

17 A That is correct.

18 Q All right. Did you form any opinions 

19 concerning the volume of fuel that may have leaked out 

20 of that cracked fuel line?  

21 MR. SHELTON:  Objection to the form of the 

22 question.  

23 THE WITNESS:  Not in a strict number, but 

24 based on Lois's testimony again that I believe it was 

25 the morning after she initially felt bad behind the 
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 1 wheel during her trip.  She had taken the car to a 

 2 mechanic and she did notice that there was actually 

 3 fluid dripping out of the engine compartment of her 

 4 vehicle, so that would lead me to suspect that there 

 5 was much more than the two milliliters that I dropped 

 6 on this hot plate.

 7 Q And does that car have a belly pan?

 8 A I don't know for sure.  

 9 Q Do you know if fuel leaked onto the top of 

10 the engine, where it would have gone?

11 A Not specifically, no. It would be somewhat 

12 dependent where in the line the crack was. If the crack 

13 was actually letting just droplets out or if there was 

14 some type of a fine mist spray.  There are a lot of 

15 variables we don't know because we don't have the 

16 broken part.

17 Q You do know from your work with diesel, 

18 that you have to be able to maintain a pretty high 

19 pressure in that line in order for the car to work. 

20 Right?  

21 MR. SHELTON:  Vague.  

22 THE WITNESS:  To work; correct.

23 BY MR. PARKER:

24 Q For the engine to run?

25 A Yes.
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 1 we know will generate at least a 350 degree surface 

 2 temperature.  

 3 Q Do you know if it was dripping down the 

 4 front?

 5 A I do not.

 6 Q Okay. You have no idea where the fuel would 

 7 go if it leaked out onto the top of the engine, do you?

 8 A I do not. Again, as I testified, depending 

 9 where in the line that was, and the size, you know, 

10 again, whether it was a drop or some kind of fine mist, 

11 there is a lot of variables there.

12 Q And you haven't attempted to resolve any of 

13 those variables, have you?

14 A I have not.

15 Q Have you ever personally examined a 2011 

16 Jetta sport wagon with a diesel engine?

17 A I have not.

18 Q Have you ever examined a 2011 Jetta at any 

19 time with a diesel engine?

20 A I have not.

21 Q Do you know where the components are 

22 located in the engine compartment of a diesel Jetta?

23 A I do.

24 Q How do you know that?

25 A Looking through the recall documents, it 
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 1 showed where the fuel lines are, and also looking at 

 2 engine bay photographs, I have a good idea of where the 

 3 components are, especially the ones that, you know, 

 4 like the Number 2 injector line.

 5 Q What engine bay photographs did you look 

 6 at, and where did they come from?

 7 A Sure.  Actually, I may actually have them 

 8 here. I got them from a used car listing. That's a 2.5 

 9 litter car. I must not have saved them. But it was from 

10 a used car listing that I found.  The car that I used 

11 for my testing was a 2009 Jetta sedan, and so what I 

12 was doing, I couldn't find a sport wagon that was 

13 local. 

14 So, what I was doing was verifying that the 

15 engine bay and air intakes were similar between the '09 

16 sedan and the 2011 sportback, which I did.

17 Q And so you saw -- let me just make sure I 

18 understand this. You looked at a photograph on an 

19 online advertisement of a car that was for sale?

20 A Yes. That's correct.

21 Q And it was a diesel?

22 A I did look at diesels. The ones that I 

23 printed out were gas engine.

24 Q But you did look at a diesel -- you looked 

25 at photographs of someone who is trying to sell their 
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 1 test setup. What can you did?

 2 A What I did. I turned the machine on and 

 3 then I drove around and recorded the center stack and 

 4 passenger side air vents with a video camera.

 5 Q Okay.  You just drove around Lancaster?

 6 A No.

 7 Q Where did you drive?

 8 A Hershey.

 9 Q What was the speed of the vehicle?

10 A It varied from, of course, starting at a 

11 stop, and up to about 60 miles an hour.  

12 Q So, tell me how long did the test last?  

13 Was there just one drive?

14 A No.  I did do several because even with the 

15 volume of smoke that was apparent, with sunlight coming 

16 in and shading it, it is still somewhat difficult to 

17 actually capture that on the video, so I did do it a 

18 couple -- maybe four times, five times, until I felt 

19 that I have been able to capture it properly.

20 Q What happened to those other videos?

21 MR. SHELTON:  We have those.  Reserving 

22 those as to under Rule 26.

23 MR. PARKER:  I think you owe us those 

24 videos.

25 MR. SHELTON:  Same.
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 1 MR. PARKER:  I request those videos.

 2 MR. SHELTON:  That's something we can 

 3 discuss off the record.

 4 MR. WIGHT:  I would just join the request 

 5 just for the record. We can talk about it later.  

 6 BY MR. PARKER:

 7 Q So, were there any adjustments made to the 

 8 test setup between the different videos that you took?

 9 A No, there was not. I was just adjusting 

10 where I was driving, to try to minimize the effects of 

11 the sunlight and shade.

12 Q All right. And how long was each test 

13 drive?

14 A Probably in the neighborhood of about a 

15 minute and a half.  

16 Q Let's focus on the drive that is on the 

17 video that you actually disclosed to us, and I would 

18 ask you to describe that drive from beginning to end. 

19 Where you were, how fast you were going, 

20 whether it was stop-and-go.  You know, just tell me 

21 what the drive consisted of?

22 A Sure. I started off in a parking lot. All 

23 the equipment was already running.

24 Q How long had it been running before you 

25 started?
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 1 A Probably about 10 or 15 minutes. I didn't 

 2 turn the equipment off between trying to again, capture 

 3 it adequately on the video.  

 4 Q Okay.

 5 A And during that time I didn't notice any 

 6 difference in the amount of smoke actually coming 

 7 through the venting -- you know, the vents.  Again, it 

 8 was a matter of me looking at the video after it was 

 9 done and try to determine if I actually adequately 

10 captured it on the video. 

11 So, in all of them, I would start out from 

12 the stop, turn on the video camera, start out from a 

13 stop.  I would do a loop of this parking lot at about 

14 25 to 30 miles per hour, and then I would enter out 

15 onto a roadway that has a 55-mile per hour speed limit, 

16 and accelerate out onto that road when it was 

17 appropriate, and cruise up to about 60 and then stop -- 

18 after a certain amount of time stop the video.

19 Q How long did you maintain the 55, 60 mile 

20 an hour speed?

21 A Maybe 10 or 15 seconds.

22 Q What were the HVAC settings in the car 

23 during this test?

24 A They were fresh air, panel vents, and fan 

25 -- I have a picture in here. Either Fan 1 or Fan 2.  So 
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 1 either on low or M1.

 2 2.

 3 Q Air conditioning on or off?

 4 A The air conditioning was on.

 5 Q What's the temperature setting?

 6 A It looks like it was set at 74.

 7 Q What's the outside temperature?

 8 A You know, I'm not sure what it was that 

 9 day.  

10 (Exhibit Number 7, marked for identification) 

11 MR. PARKER:  I've handed you Exhibit 7. 

12 This is the photo that you were referring to I believe 

13 with the settings that you had the fan settings that 

14 you had on at the time; is that correct?  

15 THE WITNESS:  Yes, it is.  

16 BY MR. PARKER:

17 Q So you had the air conditioning on, 

18 recirculate off, temperature set somewhere between 72 

19 and 80, And the fan on 2, and panel vents. Those are 

20 the settings; is that correct?

21 A That is correct.

22 Q Windows up or down?

23 A Up.  And sunroof was closed.

24 Q And did you do any other drives -- were all 

25 of your drives essentially the same as you just 
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 1 described?  

 2 A Yes, they were.

 3 Q Did you do any practice drives before you 

 4 set up your video?

 5 A I did not.

 6 Q So you just took this set up, up to the 

 7 parking lot in Hershey, and ran it exactly the same way 

 8 five times only -- well, I guess you didn't.  Must have 

 9 done something different because you weren't satisfied 

10 with the video?

11 A Yes.  I believe it was altering the way I 

12 was driving -- it was mainly the lower speeds, so I was 

13 alternating the way I was driving in the parking lot.

14 Q And did you --

15 A Not the speed, just my course in the 

16 parking lot.

17 Q Did the smoke that came in change -- the 

18 quantity change when you got up to a higher speed?

19 A Yes, it did.

20 Q In what way?

21 A It did diminish.

22 Q Can you quantify it in any way other than 

23 subjectively that it diminished?

24 A No, I cannot.

25 Q Can you relate this test in any way to a 
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 1 quantity of carbon monoxide that might have entered 

 2 into the occupant compartment of the vehicle?

 3 A Not really. This demonstration wasn't meant 

 4 to show any kind of dosing level. It's merely to show 

 5 the lead path -- that there is a path between the 

 6 engine compartment and the interior.

 7 Q You don't have any information about the 

 8 air exchange within the occupant compartment?  In other 

 9 words, how long it takes the air to turn over within 

10 the department.

11 A I do not.

12 Q You wouldn't need it because it wasn't 

13 relevant to what you were doing; right?

14 A  Partly. Also, my experience with being 

15 involved in the manufacture of vehicles, that number 

16 can vary greatly between this vehicle and the vehicle 

17 that was built after it, and one that was built hundred 

18 cars after it, so just because you have that 

19 information on one car, doesn't really give you a good 

20 indication of what another car may be.

21 Q But you don't even have it on the one car 

22 in this case?

23 A That is correct.  

24 Q You do know that there is a -- that there 

25 is an exit path for air as well when the HVAC is on; 
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 1 location other than the one we've seen on the video?

 2 A I did not.

 3 Q Why did you choose that location?

 4 A Basically because I felt that that was 

 5 likely a worst case scenario. Based on the fact that 

 6 that area typically becomes almost like a dead space 

 7 for air in most vehicles, because it's kind of, it's 

 8 after the air passes through the radiator and the 

 9 condenser.  Whatever cooling system the air comes 

10 through and then it kind of hits the front of the 

11 engine and a lot of times it diffuses, and so in the 

12 back of the engine compartment, typically you don't see 

13 that much movement of air, so I felt that putting it 

14 back there would represent a worse case.  

15 Q And do you have any -- are you expressing 

16 any opinion one way or another, whether the -- whether 

17 diesel fuel evaporated on the engine in that area?

18 A I am not.

19 Q You don't have any opinion, at all, with 

20 regard to where that evaporation might have occurred; 

21 is that correct?

22 A That is correct.

23 MR. PARKER:  Let's go through a few more of 

24 your photos for a minute here so I don't have to carry 

25 them home.
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 1 explain how the cracks can occur, or anything like 

 2 that?

 3 A No, I'm not.

 4 Q Okay. So it says you are expected to 

 5 testify how carbon monoxide exposure is a foreseeable 

 6 and preventable harm.  The problems with Recall 23-J9.  

 7 What are you planning to testify about that?

 8 A Again, showing that as you heat diesel fuel 

 9 even outside of combustion, it can generate CO, and as 

10 demonstrated, that carbon monoxide can infiltrate the 

11 cabin of the car.

12 Q But, without reference to quantities.  

13 A Well, in absolute terms, sure.

14 Q Well, in terms of anything that actually 

15 happened in this case, you can't quantify anything?

16 A Well, you know, to the extent that we have 

17 shown that, you know, in two milliliters, we generated 

18 almost at 300 parts per million, and that from 

19 Dr. Weaver's testimony, he identified a dosage of about 

20 200 parts per million, as her likely minimum exposure.

21 Q She wasn't inside the aquarium; right?

22 A No.

23 Q And she wasn't inside the engine 

24 compartment, was she?

25 A No, she was not.
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 1 Q And you don't know what the concentration, 

 2 if any, of CO was inside the engine compartment.  You 

 3 have no opinions with regard to that concentration, do 

 4 you?  

 5 MR. SHELTON:  Object to the form of the 

 6 question.

 7 BY MR. PARKER:

 8 Q Do you have any opinions about that that 

 9 your plan to express?  The concentration in parts per 

10 million of CO within the engine compartment?

11 A I'm going to say that from the testimony, 

12 there was likely very much more than two milliliters of 

13 diesel that was leaked -- that had leaked from her 

14 fractured line, and that from that two milliliters, we 

15 already had almost 300 parts per million.

16 Q In an aquarium?

17 A Yes.  In an aquarium.  But again, that's 

18 two milliliters, and that's after one minute.

19 Q But the aquarium wasn't in motion. There 

20 wasn't an exchange of air going on inside the aquarium, 

21 like there is in the vehicle, in the engine compartment 

22 of the vehicle. 

23 My question is, are you planning to express 

24 an opinion regarding the concentration in parts per 

25 million of carbon monoxide within the engine 
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 1 compartment of Lois Smith's vehicle?

 2 A Not beyond what I just explained to you, 

 3 no.  

 4 Q Okay.  And then with regard to the path of 

 5 whatever air is within the engine compartment, up into 

 6 the occupant compartment of the vehicle, it would mix 

 7 with other air at that point; right?  The air that's 

 8 being drawn in from in front of the windshield?

 9 A Yes.

10 Q And again, you don't know, do you, the 

11 mixture?

12 A No.  And again, you know, with these 

13 variables, not having been there in the car with 

14 Ms. Smith, or she didn't have a detector at the time, I 

15 don't think it's likely that we can replicate those 

16 exact conditions.

17 Q So you have no opinion with regard to the 

18 parts per million concentration in the air that was 

19 being taken into the HVAC system of her vehicle at the 

20 intake point?

21 A Other than I think based on, again, the 

22 diesel testing, the air flow testing, and Dr. Weaver's 

23 testimony, I think that it is -- that it is likely that 

24 it was above 200 parts per million.

25 Q Well, based on -- what is that based on?  
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 1 A I think I just said what it was based on.

 2 Q Say it again.  

 3 A The diesel testing -- the diesel fuel 

 4 noncombustion testing, the air flow testing, and 

 5 Dr. Weaver's testimony.

 6 Q Now, you said you weren't an expert on the 

 7 medical.  You're assuming exposure from Dr. Weaver, 

 8 that is sort of circular to rely on that, but as far as 

 9 the science of it, the parts per million that enters 

10 the vehicle, I want you to tell me if you have tried to 

11 calculate that. Yes or no?

12 A I have not.

13 Q All right. And so you don't know -- you 

14 haven't tried to calculate. You don't know the parts 

15 per million. 

16 Under the hood while she's driving, or even 

17 while you were driving, you haven't done that; right?  

18 A I was not generating any CO while I was 

19 driving.

20 Q So you don't know the concentration of CO 

21 under the hood; right?

22 A That is correct.  

23 Q No opinion on that. Then, of course, you 

24 can't know what the concentration of CO was that was 

25 being pulled into the HVAC system, because you don't 
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 1 know the first component of the question. You don't 

 2 know what the concentration was that was being pulled 

 3 out of the engine compartment; right?  

 4 A That is correct. But you know, again, given 

 5 the fact that we know that this dripping diesel fuel 

 6 can be heated and form CO, and there is an airway, air 

 7 path, I find it likely that that is the source.

 8 Q But you can't quantify it. We're talking 

 9 about two different things.  You are talking about, you 

10 know, something without quantification, and what I'm 

11 trying to establish is that you have not quantified it?

12 A I guess in a strict sense, no. But again, 

13 with all this testing that I have done, I believe that 

14 it is likely. That is my opinion.

15 Q All right. What is your opinion with regard 

16 to what the concentration in parts per million of CO 

17 was in the air that was actually coming into 

18 Ms. Smith's car?

19 A Again, I believe that was in a sufficient 

20 quantity to cause over 200 parts per million inside the 

21 car.

22 Q What is that based on? The 200 parts per 

23 million, inside the car, tell me how you reached that 

24 conclusion?

25 A I told you that five times now.
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 1 Q Tell me that. You just tell me again. 

 2 A I can have her read it back.  

 3 Q You can --

 4 A I've answered that question several times.

 5 Q Okay.  So you believe that you have 

 6 provided me with the information that I could calculate 

 7 200 parts per million inside the car?

 8 A No.  That's not what I said.

 9 Q Okay. What did you say?

10 A I said that I provided you the basis of my 

11 opinion that there was more than 200 parts per million 

12 in the car.

13 Q And the basis of that opinion is that 

14 Dr.  Weaver thinks she had CO poisoning.  That's the 

15 real basis of it, isn't it?

16 A No.  Again, it's combined with the fact 

17 that we know there was a source of carbon monoxide and 

18 a pathway into the car.

19 Q But you can't quantify the parts per 

20 million within that pathway?

21 A I don't know how to answer you any 

22 differently than I have.

23 Q Can you quantify the parts per million 

24 within that pathway, yes or no?

25 A No, I cannot.  Again, unless we were in the 
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 1 have marked as Exhibit 19.  If you look at that time 

 2 line, it indicates on December 22nd that Ms. Smith took 

 3 the vehicle into Larson Automotive Group and it says 

 4 here on your timeline:  Larson tightens fuel lines and 

 5 cleans off engine.  

 6 Do you see that?

 7 A I do.

 8 Q Do you have an opinion as to whether 

 9 Ms. Smith was exposed to carbon monoxide as she drove 

10 from Kennewick, Washington toward Bremerton, 

11 Washington?

12 A Well, according to her testimony, she did 

13 feel ill still on that portion of her trip after her 

14 car had been serviced by the recall, so it is likely.

15 Q So your opinion is it's more likely than 

16 not she had additional CO exposure after the vehicle 

17 was repaired in Kennewick, Washington?

18 A She did. Yes.

19 Q Have you been given an opportunity to 

20 express all your opinions during your deposition today?

21 A I have, and I have expressed those to a 

22 reasonable degree of engineering certainty.

23 MR. WIGHT:  All right. Thank you. 

24 RE-EXAMINATION

25 BY MR. PARKER:
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 1 and training, do you have any opinions about how much 

 2 carbon monoxide could potentially enter -- could have 

 3 potentially entered into the inside of her cabin?

 4 MR. WIGHT:  Asked and answered.  

 5 THE WITNESS: Yes. Combining all my 

 6 experience and education, and training that I have done 

 7 in connection with this case, I believe it could have 

 8 been over 200 parts per million.

 9 MR. SHELTON:  That's all the questions I 

10 have.  

11 RE-EXAMINATION

12 BY MR. PARKER:

13 Q Do that calculation for me. 200 parts per 

14 million, how do you come up with that number?  Tell me 

15 how you calculated that?

16 A Again, based on the small volume of diesel 

17 that was tested, when it was heated, and the air flow.  

18 Q But you came up with a number, how did you 

19 come up with a number?

20 A I came up with a minimum number.

21 Q How?

22 A You know, based on again, the testing that 

23 has been done and, you know, Mr. Weaver's diagnosis.

24 Q Okay.  Again, we're talking in circles when 

25 we get to Weaver. I want to know how you can say that 
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 1 get to interrupt the question any time you want.

 2 MR. PARKER:  No.  He can't say whatever he 

 3 wants in a deposition.  He needs to answer my 

 4 questions.  

 5 MR. SHELTON:  And he needs to be given the 

 6 opportunity to do so in the manner he sees best.  

 7 We will let you ask your question again and 

 8 we will give the witness an opportunity to answer 

 9 without interruption, or else the deposition will end.

10 BY MR. PARKER:

11 Q We are going to start over with this 

12 question. Do you know what the air exchange rate is in 

13 the occupant compartment of that vehicle?

14 A No. But at a steady state, it is going to 

15 be a constant, so any air coming in is going to be 

16 leaving, and so if there is a CO in the incoming air, 

17 at sometime you are going to have that concentration in 

18 the full vehicle, and unless that concentration 

19 changes, it will stay there.

20 Q All right. And that depends on the 

21 concentration of CO in the air stream that's coming in, 

22 the combined air stream from the engine compartment and 

23 the ambient that comes into the HVAC system; correct?

24 A That is correct.

25 Q And you don't know that number; correct?
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 1 A That is correct.

 2 MR. PARKER:  That's all. 

 3 RE-EXAMINATION

 4 MR. WIGHT:  One more. 

 5 BY MR. WIGHT:  

 6 Q I already asked you if you shared all your 

 7 opinions.  You said yes.  Have you shared with us the 

 8 foundation for all your opinions during your deposition 

 9 today?

10 A I have.  

11 MR. WIGHT:  All right. Thank you.  

12 MR. SHELTON:  No more further questions.  

13 We will read and sign.

14 MR. WIGHT:  E-copy and electronic exhibits.  

15 MR. SHELTON:  Same.  

16 MR. PARKER:  Same thing. 

17 (The deposition was concluded at 4:46 p.m.)
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