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DEFENDANT GARRETT DAVIS, M.D.’S 

AND TROY JOHNSON, PA-C’S 
MOTION FOR DIRECTED VERDICT 

 
 

Case No. 170500575 
 

Judge Richard Mrazik   
 

(Tier 3) 

 
Plaintiffs hereby oppose Garrett Davis, MD’s and Troy Johnson, PA-C’s (“Defendants”) 

Motion for Directed Verdict. 

I. DEFENDANTS’ MOTION IS PREMATURE. 

Though Plaintiffs have satisfied their burden of proof, as shall be set forth below, 

Defendants’ Motion is premature.  Utah Rule of Civil Procedure 50 allows a party to seek 

judgment as a matter of law, if “a party has been fully heard on an issue during a jury trial . . . .”  
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Plaintiffs have not rested in that the parties have stipulated that Plaintiffs’ case-in-chief includes 

the anticipated deposition testimony of Dr. Ferguson and Nurse Tammy Martin, and the live 

testimony of Nurse Todd Whitehead.1   

The testimony of those witnesses is expected to be indicting to Dr. Davis and Mr. 

Johnson.  For example, the jury will hear the following from Dr. Ferguson: 

THE WITNESS: Yeah, I think that that -- that the 
PA needs to communicate that he’s removing the post and 
the patient will be unsecured. I think the team -- I 
think the whole team needs to know that. 
Q. Okay. So you would agree it was 
a breach of the standard of care for the PA to remove the 
post without making sure that there were other ways to 
ensure the patient wouldn’t fall off the bed? 
A. Yes. 

 
(Exhibit A, Ferguson Dep. 165:2-10.)  Similarly, they will hear from Nurse Martin: 
 

Q. Okay. In this case, you acknowledge that 
there was a mistake that was made? 
A. Yes. 
Q. What was the mistake that was made? 
A. The perineal post was pulled. 

 
(Exhibit B, Martin Dep. 203:24-204:3.)  And Todd Whitehead is expected to testify consistent 

with the following excerpt from his deposition: 

Q.  And so the difference between what happened 
in this case and what should have happened in your view 
would be that the perineal post was pulled too soon and 
without giving verbal authorization? 
A.  There’s usually a verbal. 
Q.  A verbal communication? 
A.  Communication that the post has been 

 
1 Plaintiffs note that these witnesses are each qualified to testify as to the standard of care for a 
transfer team per the Court’s Ruling and Order Re Matters Raised at Pretrial Conference, 
specifically the rulings regarding Plaintiffs’ Motions in Limine 3-19.  (Attached hereto as Exhibit 
C.) 
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pulled. 
Q.  Is there anything else in your mind that 
deviates, as between this situation, what occurred for 
Mr. Holmes, and what typically occurs or what should 
have occurred? 
A.  I mean that’s the only deviation that I can 
-- that I recognize that would have been different 
than normally would happen. 

 
(Exhibit D, Whitehead Dep. 108:16-109:5.) 
 

The jury is entitled to hear this testimony before any decision can be made as to whether 

Plaintiffs have met their burden of proof.  Defendants’ Motion is therefore premature and should 

be denied.  

II. DR. DAVIS WAS MEDICALLY NEGLIGENT. 

Untimeliness aside, Plaintiffs have made their case.  

A claim for medical malpractice requires a plaintiff to prove four elements: “(1) the 

standard of care by which the [medical professional’s] conduct is to be measured, (2) breach of 

that standard by the [medical professional], (3) injury that was proximately caused by the 

[medical professional]’s negligence, and (4) damages.”  Ruiz v. Killebrew, 2020 UT 6, ¶ 9, 459 

P.3d 1005 (quoting Jensen v. IHC Hosps., Inc., 2003 UT 51, ¶ 96, 82 P.3d 1076) (alterations in 

original).  “There is a general requirement in medical malpractice cases that the element of 

proximate cause be supported by expert testimony.”  Bowman v. Kalm, 2008 UT 9, ¶ 7, 179 P.3d 

754 (citing Butterfield v. Okubo, 831 P.2d 97, 102 (Utah 1992)).  Here, Plaintiffs have met their 

burden.  

At trial, Plaintiffs called Dr. Mark Berman to testify on the standard of care for an 

orthopedic surgeon.  Dr. Berman testified unequivocally that Dr. Davis breached the standard of 

care.  Specifically, Dr. Berman testified:  
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Q. Are you familiar with the standards of care 
for an orthopedic surgeon, Dr. Berman? 
A. Yes. 
Q. And for an orthopedic surgeon involved in a 
patient transfer from a Hana table? 
A. Yes. 
 

(Ex. E, Tr. Trans., 388:9-14); 

Q. Now, given those facts, do you believe it 
would be appropriate for Dr. Davis to leave the OR? 
A. He can leave the OR when the physician 
assistant is -- is doing the closing of the tissues 
and removing the drapes, putting bandages on. That’s 
perfectly fine. 
    But when it comes to the transfer, if he 
hasn’t taught the physician’s assistant how to do the 
transfer safely or supervised other members of the 
room going over the transfer, then that would not be 
appropriate. 
Q. So in your opinion, would it be a breach of 
the standard of care to leave -- for Dr. Davis to 
leave the operating room and others to the transfer 
in those circumstances? 
THE WITNESS: In my opinion, it would be. 
Q. What should Dr. Davis do in those 
circumstances to comply with the standard of care? 
A. In this circumstance, since the physician’s 
assistant hasn’t been trained by him or supervised 
with him in the transfer of a patient off of the 
Hana table, he should be in the room directly 
supervising and/or assisting in the transfer itself. 
 

(id. 407:9-408:9);  

Q. Do you believe that if Mr. Johnson was 
adequately supervised under these circumstances, that 
he would have been permitted to remove the perineal 
post when he did? 
A. Well, if Dr. Davis was in the room, I’m sure 
he wouldn’t have allowed him to do it. 

 
(id. 413:7-12); 
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Q. Okay. Regarding Dr. Davis, do you believe 
he complied with the standard of care when he left 
Mr. Johnson in the OR to complete the procedure and 
the patient transfer? 
A. No. 
 

(id. 414:22-415:1.) 

This testimony is more than sufficient for the jury to determine that Dr. Davis breached 

the standard of care.  Defendants’ Motion in this regard should therefore be denied.  

III. MR. JOHNSON WAS MEDICALLY NEGLIGENT. 

A. Dr. Berman is Qualified to Testify as to Standard of Care for a Physician 
Assistant. 
 

Dr. Berman also testified on the standard of care for a physician assistant acting as part of 

an operating room transfer team. In that regard, Dr. Berman testified:  

Q. Are you familiar with the standards of care 
for an orthopedic physician’s assistant? 
A. I -- I’m not well versed in the actual 
standards of care of a physician’s assistant, but I 
know what their role is having utilized them to task 
many times. 
Q. And for a physician’s assistant 
participating in a Hana table patient transfer? 
A. Yes. 

 
(Exhibit E, Tr. Tran. 388:15–23);   

Q. And there were some questions about you 
being able to testify to the standard of care for a 
physician assistant generally. 
    Are you comfortable testifying to the 
standard of care for a physician’s assistant 
participating as a surgeon’s extender during a 
patient transfer? 
A. Yes. 
 

(id. 495:22-496:4). 
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Critically, despite knowing of Dr. Berman’s qualifications and intent to opine on the 

standard of care for Mr. Johnson, Defendants never challenged it.  Dr. Berman provided his 

deposition testimony in 2019, providing his qualifications for testifying to a physician assistant’s 

standard of care and opining that Troy Johnson breached that standard of care.  Thereafter, no 

Motion in Limine or Rule 702 challenge was lodged by Defendants on Dr. Berman’s 

qualifications to testify in regard to the standard of care for a physician assistant participating in a 

patient transfer at either Dr. Berman’s deposition or at trial.  Defendants instead filed a Motion in 

Limine to exclude Dr. Berman’s testimony entirely, which the Court denied.  (See Exhibit C, 

Ruling And Order Re Matters Raised at Pretrial Conference.)  Any objection to Dr. Berman’s 

qualification to opine on the standard of care for Mr. Johnson, after he has already testified, has 

thus been waived.      

Any objection to Dr. Berman’s qualifications would have been unfounded, moreover, 

given the Court’s prior ruling that the experts in this case may testify on the standard of care for 

healthcare providers in transferring patients generally.  (See id.)  As such, Dr. Berman is qualified 

to render the opinions he expressed at trial regarding the standard of care for a physician assistant 

participating in an operating room transfer.  

B. Dr. Berman Testified that Mr. Johnson Breached the Standard of Care. 
 

 Dr. Berman testified that Mr. Johnson breached the standard of care.  Specifically, Dr. 

Berman testified:  

Q. Let me ask you this: Is it also your 
understanding that Mr. Johnson removed the perineal 
post on Mr. Holmes’ bed? 
A. Yes. 
Q. Okay. Now, regarding removal of the 
perineal post, in your opinion, is it appropriate to 
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remove it when the transfer bed is not in place? 
A. No. 
Q. Is it appropriate to remove it when the 
transfer team is not yet in place? 
A. No. 
Q. Is it appropriate to remove it when -- or 
without communicating to the team what you’re doing? 
A. No, it is not. 
Q. How do you -- you should -- 
    Let me ask you this: Should you communicate 
the removal of the perineal post to the team? 
A. Well, every -- you’re not even going to 
contemplate removing the perineal post until everyone 
is in place. Then you verbally discuss that with 
each person on each side of the table, you coordinate 
with the head of the table, who’s the 
anesthesiologist or the resident, and everyone has to 
be on the same page that we’re getting ready to 
perform the move. Then I would remove the perineal 
post when everybody’s ready. 
 

(Exhibit E 409:18–410:18);  

Q. And it is your understanding from testimony 
that Mr. Johnson pulled out the perineal post? 
A. Yes. 
Q. And under those circumstances that he did, 
do you believe that was a breach of the standard of 
care? 
A. Yes. 
Q. Do you believe that contributed to 
Mr. Holmes’ fall? 
A. Yes. 
Q. How so? 
A. Because when you remove the perineal post, 
you have to -- as I mentioned before, you have to 
make sure that you have someone on both -- each side 
of the table, the patient’s left side at the torso 
level, the patient’s right side, because when you’re 
removing the post, the -- the -- and it -- if the 
patient starts bucking -- and what I mean by bucking 
is that the airway hasn’t been completely removed yet 
such as the tube in the patient’s mouth or if the 
patient wakes up and starts to move around, if you 
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don’t have someone on either side of the table and 
you don’t have the perineal post in place, then that 
patient can go either way, to the left or to the 
right, if they wake up incoherent, for lack of a 
better word. 
 

(id. 412:6-413:6); 

Q. And with regard to Mr. Johnson, do you 
believe he complied with the standard of care when he 
removed the perineal post? 
A. He just didn’t understand what he was doing. 
Q. And in not -- failing to understand what he 
was doing, did he breach the standard of care? 
A. Yes. 
 

(id. 415:2-8).  Dr. Berman’s testimony is sufficient for the jury to determine that Mr. Johnson 

breached the standard of care.   

C. The Testimony of Dr. Davis and Mr. Johnson Demonstrates that Mr. Johnson 
Breached the Standard of Care. 

 
Moreover, both Dr. Davis and Mr. Johnson have testified that Mr. Johnson is at fault for 

Mr. Holmes’ fall.  At trial, the following testimony was read from Mr. Johnson’s deposition: 

      “Would you agree that it was below the 
standard of care for the surgical team to allow 
Mr. Holmes to fall off the Hana bed?” 
      And your answer starts on the next page, 
after several objections. 
Q.  (BY MR. B. BURBIDGE) Your answer was, “You 
know, in retrospect, I recognize that that was a 
mistake to have, in my part, pulling that post before 
the immediate transfer. But based on what I knew at 
that point, I -- I don’t believe it was a breach of the 
standard of care. I was just trying to help facilitate 
the transfer of the patient onto the transferee bed.” 
      Did I read that correctly? 
A.  Yes, sir. 
Q.  Okay. Thank you very much. You also 
testified that you, in your part of the fall, fully 
owned up to the mistake of having pulling the perineal 
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post; is that correct? 
A.  Yes, I said that. 
 

(id. 172:11-173:6); 
 

Q.  And the question posed to you was, “And 
where else do you think fault lies?” 
      And your answer was, “Well, I think -- I 
think -- well, actually, within a week of this 
incident, I talked to -- Dr. Ferguson and I were having 
a discussion, and his very own words to me were it’s 
multifactorial. And I fully own up to my mistake in 
having pulled the post. Okay? But I think if two 
other factors -- one or two other factors have been in 
play, then we probably would not be here now. And 
that’s if -- if Dr. Ferguson had not turned his back 
and stepped away from the table, or if -- even if that 
had happened, but if Todd Whitehead it stayed right at 
the patient’s side, we wouldn’t be here.” 
      Did I read that correctly? 
A.  Yes. 
 

(id. 174:18-175:8); 

Q. And you, from the testimony we read under 
your deposition, admit to your part in that fall? 
A. Yes. As part of the OR team that allowed 
him to fall. Yeah, the team failed. 
Q. The team failed. You were part of that 
team? 
A. I was. 

 
(id. 228:4-10).  The testimony of Dr. Davis also indicts Mr. Johnson.  Specifically, Dr. Davis 

testified:  

Q.  (BY MR. B. BURBIDGE) So there was a breach 
of the standard of care of the entire team that allowed 
Mr. Holmes to fall off the table; correct? 
A.  Correct. 
Q.  And you’ve testified that there were 
multiple failures that created the environment in which 
Mr. Holmes could fall? 
A.  Correct. 
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(id. 282:5-12);  
 

Q.  (BY MR. B. BURBIDGE) You testified and 
said, “Troy,” you asked the question yourself, “did he 
work with the Hana table every day? No.” 
      “Did he know and understand the principles 
of transferring a patient? He did.” 
      “And were those principles potentially 
missed to allow the patient to slide? Yes.” 
      “Was it Troy alone? No.” 
      “Was it the entire team? Yes.” 
      That was your testimony; correct? 
A.  Correct. 

(id. 294:18-295:3). 

 It is abundantly clear from this record that Plaintiffs have proffered sufficient expert 

testimony for the jury to conclude that Dr. Davis and Mr. Johnson breached the standards of care.  

Judgment as a matter of law is unwarranted, would deprive the jury of their decision-making 

function, and would court error.  Defendants’ Motion must therefore be denied.   

IV. DR. DAVIS IS VICARIOUSLY LIABLE FOR THE ACTS OF MR. JOHNSON. 

Lastly, Defendants acknowledge that Dr. Davis can be held liable for the acts of his 

“actual agents.”  Plaintiffs agree and have shown that Mr. Johnson was Dr. Davis’ agent. 

A. Mr. Johnson was Dr. Davis’ Agent Under the Utah Physician’s Assistant Act. 

Utah Code section 58–70a–102 (1997) (first amended May 9, 2017) 2 is abundantly clear 

that Mr. Johnson was acting as Dr. Davis’ agent during and after Mr. Holmes’ surgery on 

December 30, 2015, and that Dr. Davis is therefore liable for Mr. Johnson’s actions. 

 
2 Plaintiffs refer to the version of Utah Code section 58–70a–102 in effect at the time of the 
fall.  For the Court’s convenience, Plaintiffs have attached this version of the law hereto as 
Exhibit F. 
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Pursuant to the statute, a physician assistant may only practice “under the supervision of a 

supervising physician or substitute supervising physician in accordance with a delegation of 

services agreement . . . .” Id. 58–70a–102(4)(a).  While practicing, a physician’s assistant “acts as 

the agent of the supervising physician or substitute supervising physician when acting in 

accordance with a delegation of services agreement.”  Id. 58–70a–102(4)(b) (emphasis added).3     

The statute defines “supervising physician” to mean an individual who is licensed to 

practice, “acts as the primary supervisor of a physician assistant and takes responsibility for the 

professional practice and conduct of a physician assistant” and “is not an employee of the 

physician assistant he supervises.”  Id. 58–70a–102(6) (emphasis added).  Direct supervision by a 

supervising physician requires that the physician is “present at the point of patient treatment on 

site where the physician assistant he is supervising is practicing . . . .”  Id. 58-70a-102(3)(a).  A 

“substitute supervising physician” need only meet the requirements of a supervising physician 

and act “as the supervising physician in the absence of the supervising physician.”  Id. 58–70a–

102(5). 

Per this statute, if Mr. Johnson was acting as Dr. Davis’ physician assistant, he was 

necessarily acting as Dr. Davis’ agent. 

B. Mr. Johnson was Dr. Davis’s Agent under Utah Agency Law. 

The most basic tenets of agency law provide that a principle is responsible for the 

negligence of their agents committed within the scope of the agent’s authority.  Wardley Better 

 
3  This statute was amended in 2021 to remove this provision.  However, the cited language 
was in effect on the date of Mr. Holmes’ fall and is therefore applicable here.  See Harvey v. 
Cedar Hills City, 2010 UT 12, ¶ 12, 227 P.3d 256 (“As a general rule, when adjudicating a 
dispute we apply the version of the statute that was in effect ‘at the time of the events giving rise 
to [the] suit.’” (citation omitted) (alterations in original).) 
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Homes & Gardens v. Cannon, 2002 UT 99, ¶ 19, 61 P.3d 1009 (“Under principles of vicarious 

liability, a principal is held responsible for the tortious acts of an agent acting within the scope of 

the agent’s authority.”)  To succeed on the claim that Mr. Johnson was acting as Dr. Davis’ agent 

Plaintiffs must prove that: (1) Dr. Davis granted Mr. Johnson the authority to complete Mr. 

Holmes’s surgery and assist in transferring Mr. Holmes from the surgical table; or (2) Mr. 

Johnson’s conduct was necessary, usual, proper or incidental to the conduct that Dr. Davis 

actually authorized.  See Model Utah Jury Instruction 2d CV2802. 4  

C. Evidence at Trial Proves that Mr. Johnson Was Dr. Davis’ Agent. 

     At trial, Plaintiff entered into evidence Plaintiffs’ Exhibit 24, the Delegation of Services 

Agreement for Mr. Johnson (attached hereto as Exhibit G).  The Delegation of Services 

Agreement, dated October 1, 2015, sets forth “the process and degree of onsite supervision” as 

“100% supervision onsite with physician or physician partners.”  (Id. p.3 (emphasis added).)  

Dr. Davis is listed as a “Substitute Supervising Physician.”  (Id. p.2.) 

The fact that Dr. Davis did not sign the agreement is of no significance because both Dr. 

Davis and Mr. Johnson testified, unequivocally, that Dr. Davis was acting as Mr. Johnson’s 

supervising physician.  Mr. Johnson testified:  

Q.  You need to practice under the direct 
supervision of a physician; correct? 
A.  You have to have a supervising physician 
listed, yes. 
 

(Exhibit E, Trial Trans. 181:3-6);  

Q.  And Dr. Davis is right there listed as a 
 

4  The authorities supporting this instruction are: Zions First Nat. Bank v. Clark Clinic 
Corp., 762 P.2d 1090 (Utah 1988); Bowen v. Olsen, 576 P.2d 862 (Utah 1978); B & R Supply Co. 
v. Bringhurst, 503 P.2d 1216 (1972); and Restatement (Third) of Agency § 3.01. 
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substitute supervising physician? 
A.  Yes. 
Q.  And so he’s one of the physicians at RCM 
who you were authorized to work under? 
A.  Yes. 
 

(id. 184:13-18); 

Q.  And Dr. Davis is seeing -- overseeing that 
operation? 
A.  He’s the attending surgeon. 
Q.  Okay. 
A.  Yes. 
Q.  And you’re subject to his guidance and 
direction during that surgery? 
A. Yes. 
 

(id. 194:2-9); and,  

Q. He was listed as a substitute supervising 
physician on that agreement; is that right? 
A. He was, yes. 
Q. And you don't dispute you were working 
under his supervision on the day of Mr. Holmes' 
surgery? 
A. Correct. 

 
(id. 271:14-20).  Dr. Davis then testified:  

Q.  (BY MR. B. BURBIDGE) You were asked in 
your deposition, “Is there any specific” -- this is 
after you said it was a team’s breach of the standard 
of care. Okay? You have gone over that testimony 
before. You then asked, “Is there any specific person 
you think breached the standard of care?” 
      After some objections, you said, “No. I 
think -- I think it was a team. It’s a team effort. 
And if you really sit down and look at the situation or 
the actual incident, that there are multiple parties 
involved and they all had some responsibility.” 
      Did I read that correctly? 
A.  Yes. 
… 
Q.  (BY MR. B. BURBIDGE) And the question 
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asked, “Did that include you?” 
      And you answered, “I think vicariously 
through Troy.” 
      That’s Troy Johnson; right? 
A.  Correct. 
 

(id. 296:5-17; 297:9-14);  
 
Q.  Okay. You don’t select the entire surgical 
team; is that right? 
A.  No. The only person I have a selection of 
is Troy. 
Q.  Okay, Troy Johnson? 
A.  Yeah, Troy Johnson. 
… 
Q.  Okay. Troy Johnson is your assistant for 
the surgery; right? 
A.  Correct. 
… 
Q.  Let’s go to focus on the time. The 
physician assistant working under the direct 
supervision of a physician; correct? 
A.  Correct. 
Q.  And on this day, you were his supervising 
physician? 
A.  Correct. 
Q.  He is acting under your direction? 
A.  Yes. 
Q.  And you are directing him to perform tasks 
that are usual and proper for a physician assistant 
assisting in surgery; right? 
A.  Yes. 
Q.  And for Mr. Holmes’ surgery you consider 
him to be your healthcare extender? 
A.  Yes. 

 
(id. 299:6-11; 299:14-16; 300:19-301:9.) 
 

It is indisputably clear from this testimony that Dr. Davis was Mr. Johnson’s supervising 

physician on December 30, 2015, for Mr. Holmes’ treatment.  As such, and per the Utah 

Physician’s Assistant Act, Mr. Johnson was acting as Dr. Davis’ agent, and Dr. Davis is 
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responsible for Mr. Johnson’s professional conduct.  See Utah Code § 58–70a–102 (1997) (first 

amended May 9, 2017).  Per the testimony of Dr. Davis and Mr. Johnson, Mr. Johnson was acting 

within the scope of authority granted by Dr. Davis.   

Given this evidence, the facts elicited at trial, and the controlling law, Dr. Davis can 

therefore be found vicariously liable for the conduct of Mr. Johnson. 

V. The Parties Stipulated to a Res Ipsa Instruction Assuming a Breach by Mr. 
Holmes’ Providers. 
 

As a final note, the Parties have stipulated to the MUJI CV327 (inference of fault) jury 

instruction, which has been filed with the Court.  See Dalley v. Utah Valley Reg’l Med. Ctr., 791 

P.2d 193, 196 (Utah 1990).  Pursuant to the law of res ipsa loquitur, Plaintiffs have established 

these Defendants’ liability.  Dr. Davis and Mr. Johnson have both testified that (1) falling off the 

Hana Table is a breach of the standard of care that should never happen; (2) that Mr. Holmes was 

not at fault; and (3) that Mr. Holmes was under their complete care and control.  Mr. Johnson 

testified:   

Q.  Would you agree that a patient should not 
be allowed to fall off an operating table? 
A.  Yes. 
Q.  That is something that should not happen? 
A.  Not ever, correct. 
Q.  But it did happen to Mr. Holmes? 
A.  It did. 
Q.  You don’t put any fault of the fall onto 
Holmes? 
A.  Not at all. 
Q.  He is under anesthesia? 
A.  Yes. 
Q.  Unable to protect himself if he falls? 
A.  Correct. 
Q.  Under the complete care of his medical 
providers? 
A.  Yes. 
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(Exhibit E, 227:9-25.)  Dr. Davis’ testified to his deposition testimony:  

Q.  All right. Let’s look at that 139, 14 
through 25. And the question that was put to you at 
your deposition was this, “Do you agree that there was 
a breach of the standard of care in allowing Mr. Holmes 
to fall off the operating table?” 
      And after several objections you responded, 
“So I think, as a team, it is a breach of the standard 
of care for a patient to slip off the table, yes. That 
shouldn’t happen.” 
      I read that correctly; right? 
A.  Yes. Yes, that’s correct. 
 

(id. 281:14-24.)  It is clear that Mr. Holmes’ fall from the Hana Table was of a kind that, in the 

ordinary course of events, would not have happened if due care had been observed; that Mr. 

Holmes was not at fault; and that he was under the complete care of his medical providers, 

including Dr. Davis and Mr. Johnson.  The jury is entitled to hear this instruction and determine 

whether Defendants are liable for negligence under the doctrine of res ipsa loquitur.  Their 

Motion must be denied on this ground as well. 

CONCLUSION 

For the foregoing reasons, Defendants’ Motion should be denied.  

 

 DATED this 13th day of June 2022. 

      BURBIDGE | MITCHELL 

      /s/ Beau R. Burbidge    
      Beau R. Burbidge 
      Attorneys for Plaintiffs 
  



17 
 

CERTIFICATE OF SERVICE 
 
 THE UNDERSIGNED certifies that copies of the foregoing were served upon the persons 

named below, via electronic court filing, on the 13th day of June 2022. 

Carolyn Stevens  
stevens@litchfieldcavo.com 
Jason R. Watson  
watson@litchfieldcavo.com 
LITCHFIELD CAVO  
2455 E. Parleys Way, Suite 320 
Salt Lake City, Utah 84109 
 
Lamar Jost 
jost@wtotrial.com  
Clarissa Collier 
collier@wtotrial.com  
WHEELER TRIGG O’DONNELL 
370 17th Street, Suite 4500 
Denver, CO 80202 
 
Counsel for Defendants Garrett C. Davis, M.D. Troy 
Johnson, PA-C and Patrick R. Olson, M.D. 
 

[    ]  U.S. Mail 
[   ]  Federal Express 
[   ]  Hand Delivery 
[   ]  Telefacsimile 
[   ]  E-mail 
[X]  Electronic 
 

David C. Epperson 
dcepperson@eolawoffice.com 
Scott H. Epperson 
sepperson@eolawoffice.com  
EPPERSON & OWENS 
10 W. 100 South, Suite 500 
Salt Lake City, UT 84101 
Counsel for Ryan P. Ferguson, M.D. (deceased) 
and Erin Ferguson the personal representative of the 
Estate of Ryan P. Ferguson, M.D. 
 

[   ]  U.S. Mail 
[   ]  Federal Express 
[   ]  Hand Delivery 
[   ]  Telefacsimile 
[   ]  E-mail 
[X]  Electronic 

  
      /s/ Lannea Butler     
 

 

 





801.484.2929                 Q & A Reporting, Inc.

    IN THE THIRD JUDICIAL DISTRICT COURT -- SILVER SUMMIT
            IN AND FOR SUMMIT COUNTY, STATE OF UTAH
   ________________________________________________________
  
    PATRICK HOLMES and           )
    JENNIFER DAWN HOLMES,        )
                                 )
               Plaintiffs,       )
                                 ) Case No. 170500575
    vs.                          )
                                 ) Judge:  Kent Holmberg
    IHC HEALTH SERVICES, INC.,   )
    dba PARK CITY HOSPITAL;      )
    GARRETT C. DAVIS, M.D.;      )
    PATRICK OLSON, M.D.; TROY    )
    JOHNSON, PA-C; and RYAN P.   )
    FERGUSON, M.D.,              )
                                 )
               Defendants.       )
   _________________________________________________________
  
     VIDEOTAPED DEPOSITION OF:  RYAN PATRICK FERGUSON, M.D.
  
                         MARCH 27, 2018
  
                     9:08 A.M. TO 1:05 P.M.
  
  
           Location:  LAW OFFICES OF EPPERSON & OWENS
                  10 West 100 South, Suite 500
                      Salt Lake City, Utah
  
                Reporter:  Scott M. Knight, RPR
          Notary Public in and for the State of Utah



801.484.2929                 Q & A Reporting, Inc.

 1            MS. JENSEN:  Same objection, please.

 2            THE WITNESS:  Yeah, I think that that -- that the

 3   PA needs to communicate that he's removing the post and

 4   the patient will be unsecured.  I think the team -- I

 5   think the whole team needs to know that.

 6       Q.   (BY MS. LeDUC)  Okay.  So you would agree it was

 7   a breach of the standard of care for the PA to remove the

 8   post without making sure that there were other ways to

 9   ensure the patient wouldn't fall off the bed?

10       A.   Yes.

11            MR. EPPERSON:  Asked and answered.  Same

12   objection.

13            MS. JENSEN:  Same objection.  Join in "asked and

14   answered."

15       Q.   (BY MS. LeDUC)  And your answer was "Yes"?

16       A.   Yeah.

17            MS. LeDUC:  Okay.  I'd like to go off the record.

18   I may have a few more questions, but I'd just like to take

19   a break.

20            THE VIDEOGRAPHER:  We're going off record.  Time

21   is 12:24.

22               (Recess taken, 12:24-12:46 p.m.)

23            THE VIDEOGRAPHER:  We are back on the record.

24   The time is 12:46.

25       Q.   (BY MS. LeDUC)  Dr. Ferguson, I just have a
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THE WITNESS: Yeah, I think that that -- that the

3 PA needs to communicate that he's removing the post and

4 the patient will be unsecured. I think the team -- I

5 think the whole team needs to know that.

6 Q. (BY MS. LeDUC) Okay. So you would agree it was

7 a breach of the standard of care for the PA to remove the

8 post without making sure that there were other ways to

9 ensure the patient wouldn't fall off the bed?

10 A. Yes.
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 1                          CERTIFICATE
  

 2   State of Utah         )
                        ss.

 3   County of Salt Lake   )
  

 4
            I, Scott M. Knight, a Registered Professional
 5   Reporter and Notary Public in and for the State of Utah,
   do hereby certify:

 6
            That the testimony of RYAN PATRICK FERGUSON, M.D.,
 7   the witness in the foregoing proceeding named, was taken
   on March 27, 2018; that said witness was by me, before

 8   examination, duly sworn to testify the truth, the whole
   truth, and nothing but the truth in said cause;

 9
            That the testimony of said witness was reported
10   by me in stenotype and thereafter transcribed into
   typewritten form;

11
            That the same constitutes a true and correct
12   transcription of said testimony so taken and transcribed
   and that the said witness testified as in the foregoing

13   annexed pages set out.
  

14            I further certify that I am not of kin or
   otherwise associated with any of the parties of said cause

15   of action and that I am not interested in the event
   thereof.

16
            WITNESS MY HAND at Salt Lake City, Utah, this 3rd
17   day of April, 2018.
  

18
  
19
  
20
  
21                         _______________________________
                          Scott M. Knight, RPR

22                          Utah License No. 110171-7801
                          State of Utah Notary Public

23                          Commission Expires:
                          June 19, 2020

24
  
25
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RRETT C. DAVIS, M.D.,· · · )
TRICK OLSON, M.D., TROY· · )
HNSON, P.A.-C., and RYAN· ·)
·FERGUSON, M.D.,· · · · · ·)
· · · · · · · · · · · · · ·)
· · · · Defendants.· · · · )
___________________________)

· · · · · ·DEPOSITION OF TAMMY MARTIN

· · · ·Taken on Wednesday, March 6, 2019
· · · · · · · · ·At 10:08 a.m.

· · · · · ·At the Park City Hospital
· · · · · · ·900 Round Valley Drive
· · · · · ·Education Classroom No. 3
· · · · · · ·Park City, Utah· 84060

ported by:· Emily A. Gibb, RPR, CSR, CCR
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· · A.· ·Yes.

· · Q.· ·And then there's a box that's checked, "No

apparent injury."

· · · · ·Do you see that?

· · A.· ·Yes.

· · Q.· ·Okay.· What is that referencing?

· · A.· ·It's referencing the Bovie pad that was

placed either on the thigh or the -- like a -- a

fatty part of your body.

· · Q.· ·Okay.

· · A.· ·And then we take it off, and if it's like

red or broken out, we tell the patient, they may have

some tape issues.

· · Q.· ·Okay.

· · A.· ·And then -- it just means it was intact,

nothing different from us taking a pad on and putting

a pad off.

· · Q.· ·Okay.· Thanks.

· · · · ·You testified a few moments ago -- and I

don't want to misstate your testimony, but there was

a -- that you never intend for your patients to get

hurt.

· · A.· ·True.

· · Q.· ·Okay.· In this case, you acknowledge that

there was a mistake that was made?

Tammy Martin
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 · Q.· ·Okay.· In this case, you acknowledge that

there was a mistake that was made?



· · A.· ·Yes.

· · Q.· ·What was the mistake that was made?

· · A.· ·The perineal post was pulled.

· · Q.· ·Okay.· You don't know when it was pulled?

· · A.· ·No.

· · Q.· ·You don't know who pulled the post?

· · A.· ·I don't personally know.

· · Q.· ·Okay.

· · A.· ·I didn't see it.

· · Q.· ·All right.· When did you learn that the post

had been removed?

· · A.· ·At the end with Todd.· Because I -- I said,

What happened?· I asked him.· I said, What happened?

And he said, Troy pulled the perineal post and didn't

tell anybody.

· · Q.· ·Okay.· And that was in that discussion that

you had --

· · A.· ·Right afterwards.

· · Q.· ·Okay.· All right.

· · · · ·MR. BURBIDGE:· No further questions.

· · · · ·MS. DIZON-MAUGHAN:· Just one more.

· · · · · · · · FURTHER EXAMINATION

BY MS. DIZON-MAUGHAN:

· · Q.· ·Do you recall any -- any -- any other

Tammy Martin
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· · A.· ·Yes.

· · Q.· ·What was the mistake that was made?

· · A.· ·The perineal post was pulled.
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porter and Registered Professional Reporter, hereby
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· · · ·THAT the foregoing proceedings were taken
fore me at the time and place therein set forth, at
ich time the witness was placed under oath to tell
e truth, the whole truth, and nothing but the
uth; that the proceedings were taken down by me in
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·employee of any attorney of the parties, nor do I
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y of March, 2019.
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· · · · ·IN THE THIRD JUDICIAL DISTRICT COURT

· · · IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

· · · · · · · · · · · · -ooOoo-

PATRICK HOLMES and· · · · ·:
JENNIFER DAWN HOLMES,
· · · · · · · · · · · · · ·:
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· · · · · · · · · · · · · ·: Civil No. 170500575
v.
· · · · · · · · · · · · · ·: Judge Kent Holmberg
IHC HEALTH SERVICES,
INC. Dba PARK CITY· · · · ·:
HOSPITAL; et al,
· · · · · · · · · · · · · ·:
· · · · · Defendants.
· · · · · · · · · · · · · ·:
________________________

RULE 30(b)(6) DEPOSITION OF IHC HEALTH SERVICES, INC.
· · · · · · · · dba PARK CITY HOSPITAL:

· · · · · · · · TODD WHITEHEAD, R.N.

· · · · · · · Taken on February 11, 2019

· · · · · · · · · · ·At 9:30 a.m.

· · · · · · · · At Park City Hospital

· · · · · · · · 900 Round Valley Drive

· · · · · · · · ·Education Classroom #3

· · · · · · · · Park City, Utah· 84060

· · ·Reported by:· Rockie E. Dustin, RPR, CSR, CCR
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It's different than the gurney.· It's a hospital bed.

It's a little bigger, wider, heavier.· The gurney is

what we use for same-day surgery patients that are

coming in for elective procedures and they aren't

spending the night.· So -- but they both --· we would

utilize them in the exact same way.

BY MS. LEDUC:

· · · Q.· · So what you've drawn with your red pen is

where the inpatient bed is supposed to be when the

patient is transferred?

· · · A.· · The patient is supposed to be locked and in

place prior to the patient being transferred.

· · · Q.· · The bed is supposed to be locked and in

place?

· · · A.· · Yes, ma'am.

· · · Q.· · And so the difference between what happened

in this case and what should have happened in your view

would be that the perineal post was pulled too soon and

without giving verbal authorization?

· · · A.· · There's usually a verbal.

· · · Q.· · A verbal communication?

· · · A.· · Communication that the post has been

pulled.

· · · Q.· · Is there anything else in your mind that

deviates, as between this situation, what occurred for

Todd Whitehead, R.N.
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 · Q.· · And so the difference between what happened

in this case and what should have happened in your view

would be that the perineal post was pulled too soon and

without giving verbal authorization?

· · · A.· · There's usually a verbal.

· · · Q.· · A verbal communication?

· · · A.· · Communication that the post has been

pulled.

· · · Q.· · Is there anything else in your mind that

deviates, as between this situation, what occurred for



Mr. Holmes, and what typically occurs or what should

have occurred?

· · · A.· · I mean that's the only deviation that I can

--· that I recognize that would have been different

than normally would happen.

· · · Q.· · I think you testified that you noticed

there was blood on the pillow after the patient had

been transferred to the inpatient --

· · · A.· · I didn't recognize that.· I said that

Dr. Olson or Dr. Ferguson had seen some blood on the

pillowcase.· The amount?· It wasn't anything, you know,

that -- it was like -- I think it was Dr. Ferguson that

saw the blood.· And that was when Dr. Olson was

entering the room and he had taken a look at the

laceration and I think he put three staples in, two or

three.

· · · Q.· · Did you personally see any blood on the

pillow?

· · · A.· · I personally didn't see any blood on the

pillow.

· · · Q.· · Did you see any blood on the floor?

· · · A.· · There was no blood on the floor.

· · · Q.· · Do you recall at any time after the fall

seeing Mr. Holmes with a black eye?

· · · A.· · I did not -- no, not that I recall.· I know

Todd Whitehead, R.N.
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Mr. Holmes, and what typically occurs or what should

have occurred?

· · · A.· · I mean that's the only deviation that I can

--· that I recognize that would have been different

than normally would happen.



STATE OF UTAH· · · ·)
· · · · · · · · · · )· ss.
COUNTY OF SALT LAKE )

· · · · · · · · · I, ROCKIE E. DUSTIN, Certified

Shorthand Reporter for the State of Utah, certify:

· · · · · · · · · That the foregoing deposition of TODD

WHITEHEAD, R.N., was taken before me pursuant to Notice

at the time and place therein set forth, at which time

the witness was put under oath by me;

· · · · · · · · · That the testimony of the witness and

all objections made at the time of the examination were

recorded stenographically by me and were thereafter

transcribed under my direction;

· · · · · · · · · I FURTHER CERTIFY that I am neither

counsel for nor related to any party to said action nor

in anywise interested in the outcome thereof.

· · · · · · · · · Certified and dated this 18th day of

February, 2019.

· · · · · · · · · ___________________________
· · · · · · · · · ·ROCKIE E. DUSTIN, CCR, RPR
· · · · · · · · · ·Certified Court Reporter
· · · · · · · · · · for the State of Utah
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· · · · · · ·Taken on Tuesday, June 7, 2022

· · · · · · · · · · At 12:19 p.m.

· · · · · · At the Summit County Courthouse

· · · · · · · · 6300 Justice Center Road

· · · · · · · · · · · Courtroom B

· · · · · · · · ·Park City, Utah 84098

Reported by:· Abigail D.W. Johnson, RPR, CRR, CRC

Trial Day 1 Part 2
June 07, 2022

Advanced Reporting Solutions
801-746-5080

·1

·2

·3

·4

·5
· · 
·6
· · 
·7
· · 
·8
· · 
·9
· · 
10
· · 
11
· · 
12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Day 1 Part 2
June 07, 2022 ·

Advanced Reporting Solutions
801-746-5080



· · · A.· · Yes.

· · · Q.· · Do you recall at what?

· · · A.· · Yes.

· · · Q.· · And you did not make any changes to your

deposition transcript; is that right?

· · · A.· · True.

· · · Q.· · Okay.

· · · · · · MR. B. BURBIDGE:· Could you pull that up?

· · · Q.· · (BY MR. B. BURBIDGE)· We are going to zoom

in on 149 of your deposition, line 23.

· · · · · · "Would you agree that it was below the

standard of care for the surgical team to allow

Mr. Holmes to fall off the Hana bed?"

· · · · · · And your answer starts on the next page,

after several objections.

· · · · · · MR. B. BURBIDGE:· Can you go down?· All the

way through line 11.

· · · Q.· · (BY MR. B. BURBIDGE)· Your answer was, "You

know, in retrospect, I recognize that that was a

mistake to have, in my part, pulling that post before

the immediate transfer.· But based on what I knew at

that point, I -- I don't believe it was a breach of the

standard of care.· I was just trying to help facilitate

the transfer of the patient onto the transferee bed."

· · · · · · Did I read that correctly?
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· · · · · · "Would you agree that it was below the

standard of care for the surgical team to allow

Mr. Holmes to fall off the Hana bed?"

· · · · · · And your answer starts on the next page,

after several objections.

· · · · · · MR. B. BURBIDGE:· Can you go down?· All the

way through line 11.

· · · Q.· · (BY MR. B. BURBIDGE)· Your answer was, "You

know, in retrospect, I recognize that that was a

mistake to have, in my part, pulling that post before

the immediate transfer.· But based on what I knew at

that point, I -- I don't believe it was a breach of the

standard of care.· I was just trying to help facilitate

the transfer of the patient onto the transferee bed."

· · · · · · Did I read that correctly?



· · · A.· · Yes, sir.

· · · Q.· · Okay.· Thank you very much.· You also

testified that you, in your part of the fall, fully

owned up to the mistake of having pulling the perineal

post; is that correct?

· · · A.· · Yes, I said that.

· · · · · · MR. JOST:· When you start reading the

deposition, could you please tell me what page you're

on?

· · · · · · MR. B. BURBIDGE:· 151, 16 and 17.

· · · · · · MR. JOST:· Thank you.

· · · Q.· · (BY MR. B. BURBIDGE)· Your answer was yes,

I said that?

· · · A.· · I said that.· But, again, that was in

response to the team.

· · · Q.· · And you were part of that team?

· · · A.· · I was, yes.

· · · Q.· · And so you fully owned up to your part in

that mistake?

· · · A.· · Well, the team certainly made a mistake, no

doubt.· The patient should never fall off an OR table.

But I was doing my job.· And I don't feel I breached

the standard of care.

· · · Q.· · But your testimony was, "And I fully own up

to my mistake in having pulled the post"; is that
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· · · A.· · Yes, sir.

· · · Q.· · Okay.· Thank you very much.· You also

testified that you, in your part of the fall, fully

owned up to the mistake of having pulling the perineal

post; is that correct?

· · · A.· · Yes, I said that.



correct?

· · · · · · MR. JOST:· Objection, Your Honor.· We've

got to read the whole answer.

· · · · · · MR. B. BURBIDGE:· I would be happy to, if

they will.

· · · · · · MR. JOST:· Page 151 line 12 through --

· · · · · · THE COURT:· Are you sure, Mr. Jost?

· · · · · · MR. JOST:· Well, except for the part at

line 25.

· · · · · · THE COURT:· Okay.· So --

· · · · · · MR. JOST:· That is a pre-trial rule.

· · · · · · THE COURT:· 151, 12 through 24?· Correct,

Mr. Jost?

· · · · · · MR. JOST:· Yes.

· · · Q.· · (BY MR. B. BURBIDGE)· Again, this is your

sworn deposition testimony; correct?

· · · A.· · Yes, sir.

· · · Q.· · And the question posed to you was, "And

where else do you think fault lies?"

· · · · · · And your answer was, "Well, I think -- I

think -- well, actually, within a week of this

incident, I talked to -- Dr. Ferguson and I were having

a discussion, and his very own words to me were it's

multifactorial.· And I fully own up to my mistake in

having pulled the post.· Okay?· But I think if two
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· · Q.· · And the question posed to you was, "And

where else do you think fault lies?"

· · · · · · And your answer was, "Well, I think -- I

think -- well, actually, within a week of this

incident, I talked to -- Dr. Ferguson and I were having

a discussion, and his very own words to me were it's

multifactorial.· And I fully own up to my mistake in

having pulled the post.· Okay?· But I think if two



other factors -- one or two other factors have been in

play, then we probably would not be here now.· And

that's if -- if Dr. Ferguson had not turned his back

and stepped away from the table, or if -- even if that

had happened, but if Todd Whitehead it stayed right at

the patient's side, we wouldn't be here."

· · · · · · Did I read that correctly?

· · · A.· · Yes.

· · · Q.· · Okay.· We're going to get into that a

little bit later.· But first I want to talk about your

background, if you don't mine.

· · · A.· · Yes, sir.

· · · Q.· · You are a physician's assistant; is that

correct?

· · · A.· · Yes.

· · · Q.· · And in 2015, you were working with the

Rosenberg Cooley Metcalf Clinic in Park City; correct?

· · · A.· · Yes.

· · · Q.· · Could I call it "RCM"?· Is that how it's

referred to?

· · · A.· · Yes.

· · · Q.· · At RCM, you primarily worked with a

Dr. Rosenberg?

· · · A.· · Correct.

· · · Q.· · And Dr. Rosenberg is a knee surgeon.· Am I
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other factors -- one or two other factors have been in

play, then we probably would not be here now.· And

that's if -- if Dr. Ferguson had not turned his back

and stepped away from the table, or if -- even if that

had happened, but if Todd Whitehead it stayed right at

the patient's side, we wouldn't be here."

· · · · · · Did I read that correctly?

· · · A.· · Yes.



· · · A.· · I can't go and open my own private

practice.

· · · Q.· · You need to practice under the direct

supervision of a physician; correct?

· · · A.· · You have to have a supervising physician

listed, yes.

· · · Q.· · And you have to practice under what is

called a Delegation of Services Agreement; is that

right?

· · · A.· · Yes.

· · · Q.· · Okay.· I want to show you what's been

marked as Plaintiffs' Exhibit 24.· I am not going to

show it to the jury yet.· To your right, is a stack of

exhibits.· If you could go to Tab 24, I would

appreciate it.

· · · A.· · Tab 24?

· · · Q.· · Correct.· Tell me when you're there,

please.

· · · A.· · Okay.

· · · Q.· · Do you recognize this document?

· · · A.· · Yes.

· · · Q.· · This is your Delegation of Services

Agreement; correct?

· · · A.· · Yes.

· · · Q.· · And if you go to the last page, it's signed
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· · · Q.· · You need to practice under the direct

supervision of a physician; correct?

· · · A.· · You have to have a supervising physician

listed, yes.



agreement does?

· · · A.· · Yes.

· · · Q.· · And you're listed under there as the

physician's assistant; correct?

· · · A.· · Yes.

· · · Q.· · And then Dr. Rosenberg is listed as your

supervising physician; correct?

· · · A.· · Yes.

· · · Q.· · And then if you turn to the second page of

this, it looks like an overflow page where it lists

substitute supervising physicians; correct?

· · · A.· · Yes.

· · · Q.· · And Dr. Davis is right there listed as a

substitute supervising physician?

· · · A.· · Yes.

· · · Q.· · And so he's one of the physicians at RCM

who you were authorized to work under?

· · · A.· · Yes.

· · · · · · MR. JOST:· Objection, Your Honor.

· · · · · · THE COURT:· Do you need to approach?

· · · · · · MR. JOST:· Yes.

· · · · · · THE COURT:· Okay.

· · · · · · (Sidebar.)

· · · Q.· · (BY MR. B. BURBIDGE)· Let's move to the

third page of your agreement.· This is written in --
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· · · Q.· · And Dr. Davis is right there listed as a

substitute supervising physician?

· · · A.· · Yes.

· · · Q.· · And so he's one of the physicians at RCM

who you were authorized to work under?

· · · A.· · Yes.



· · · A.· · Yes.

· · · Q.· · And Dr. Davis is seeing -- overseeing that

operation?

· · · A.· · He's the attending surgeon.

· · · Q.· · Okay.

· · · A.· · Yes.

· · · Q.· · And you're subject to his guidance and

direction during that surgery?

· · · A.· · Yes.

· · · Q.· · On this surgery, Mr. Holmes' surgery,

Dr. Davis didn't give you any verbal instructions as to

what your role would be specifically; is that right?

· · · A.· · Well, we each knew our roles.· It was

understood he was the attending surgeon.· I was the

surgical first assistant.

· · · Q.· · So you knew your role based on your prior

experiences in surgery; right?

· · · A.· · Yes.

· · · Q.· · You had a lot of surgical experience?

· · · A.· · Correct.

· · · Q.· · Specific on that day, for Mr. Holmes'

operation, Dr. Davis wouldn't have given you any verbal

instructions on what to do?

· · · A.· · He didn't need to.· I kind of understand

what needs to be done with the hip fracture.
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 · · Q.· · And Dr. Davis is seeing -- overseeing that

operation?

· · · A.· · He's the attending surgeon.

· · · Q.· · Okay.

· · · A.· · Yes.

· · · Q.· · And you're subject to his guidance and

direction during that surgery?

· · · A.· · Yes.



· · · Q.· · Not to go to the recovery room, but to go

to the locker room?

· · · A.· · Correct.

· · · Q.· · And change to go home?

· · · A.· · That's correct.

· · · Q.· · And it's fair to say that you had no

further contact with Mr. Holmes during that time?

· · · A.· · That's true.

· · · Q.· · Would you agree that a patient should not

be allowed to fall off an operating table?

· · · A.· · Yes.

· · · Q.· · That is something that should not happen?

· · · A.· · Not ever, correct.

· · · Q.· · But it did happen to Mr. Holmes?

· · · A.· · It did.

· · · Q.· · You don't put any fault of the fall onto

Holmes?

· · · A.· · Not at all.

· · · Q.· · He is under anesthesia?

· · · A.· · Yes.

· · · Q.· · Unable to protect himself if he falls?

· · · A.· · Correct.

· · · Q.· · Under the complete care of his medical

providers?

· · · A.· · Yes.
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· · · Q.· · Would you agree that a patient should not

be allowed to fall off an operating table?

· · · A.· · Yes.

· · · Q.· · That is something that should not happen?

· · · A.· · Not ever, correct.

· · · Q.· · But it did happen to Mr. Holmes?

· · · A.· · It did.

· · · Q.· · You don't put any fault of the fall onto

Holmes?

· · · A.· · Not at all.

· · · Q.· · He is under anesthesia?

· · · A.· · Yes.

· · · Q.· · Unable to protect himself if he falls?

· · · A.· · Correct.

· · · Q.· · Under the complete care of his medical

providers?

· · · A.· · Yes.



· · · Q.· · And it's not voluntary when he sits up, you

would agree with that?

· · · A.· · Yes, of course.

· · · Q.· · And you, from the testimony we read under

your deposition, admit to your part in that fall?

· · · A.· · Yes.· As part of the OR team that allowed

him to fall.· Yeah, the team failed.

· · · Q.· · The team failed.· You were part of that

team?

· · · A.· · I was.

· · · Q.· · And Nurse Whitehead was part of that team?

· · · A.· · Yes.

· · · Q.· · You don't believe he should have walked

away from the table when he did?

· · · A.· · Correct.

· · · Q.· · And Dr. Ferguson was part of that team?

· · · A.· · Yes.

· · · Q.· · You don't believe he should have walked

away from the table when he did?

· · · A.· · Correct.

· · · Q.· · And now, regarding Mr. Whitehead walking

away, are you aware that he disagrees with that?

· · · A.· · Yes.

· · · Q.· · Soon Mr. Whitehead will testify that he had

not left the OR --
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· · · Q.· · And you, from the testimony we read under

your deposition, admit to your part in that fall?

· · · A.· · Yes.· As part of the OR team that allowed

him to fall.· Yeah, the team failed.

· · · Q.· · The team failed.· You were part of that

team?

· · · A.· · I was.



· · · · · · · · · REDIRECT EXAMINATION

BY MR. B. BURBIDGE:

· · · Q.· · Just a couple things to go over after

Counsel has asked you questions.

· · · · · · We reviewed Exhibit 24, which was admitted

into evidence as your Delegation of Services.

· · · · · · Do you recall that?

· · · A.· · Yes.

· · · Q.· · Mr. Jost had asked you if Dr. Davis had

signed that agreement; is that right?

· · · A.· · Yes.

· · · Q.· · And we didn't see his signature on that?

· · · A.· · Correct.

· · · Q.· · He was listed as a substitute supervising

physician on that agreement; is that right?

· · · A.· · He was, yes.

· · · Q.· · And you don't dispute you were working

under his supervision on the day of Mr. Holmes'

surgery?

· · · A.· · Correct.

· · · Q.· · With the perineal post in place, is it

right that the -- is it correct that the hips are not

going to be able to move laterally, the patient's hips?

· · · A.· · They -- yeah, they wouldn't move far, but

it would not impede a fall to the side.
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· · · Q.· · He was listed as a substitute supervising

physician on that agreement; is that right?

· · · A.· · He was, yes.

· · · Q.· · And you don't dispute you were working

under his supervision on the day of Mr. Holmes'

surgery?

· · · A.· · Correct.



· · · Q.· · And it has been several years since then?

· · · A.· · Correct.

· · · Q.· · And you were sworn under oath at that

deposition just like you were today?

· · · A.· · Correct.

· · · Q.· · And you had a chance to change your

testimony, review and make any changes to it?

· · · A.· · Correct.

· · · Q.· · And you did not make any changes?

· · · A.· · Correct.

· · · Q.· · Okay.· You did tell the truth when you were

giving your deposition; correct?

· · · A.· · Yes.

· · · Q.· · All right.· Let's look at that 139, 14

through 25.· And the question that was put to you at

your deposition was this, "Do you agree that there was

a breach of the standard of care in allowing Mr. Holmes

to fall off the operating table?"

· · · · · · And after several objections you responded,

"So I think, as a team, it is a breach of the standard

of care for a patient to slip off the table, yes.· That

shouldn't happen."

· · · · · · I read that correctly; right?

· · · A.· · Yes.· Yes, that's correct.

· · · · · · MR. JOST:· Your Honor, could we just go

Trial Day 1 Part 2
June 07, 2022

Advanced Reporting Solutions
801-746-5080

·1

·2

·3

·4

·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Day 1 Part 2
June 07, 2022 Page 281

Advanced Reporting Solutions
801-746-5080

YVer1f

· · · Q.· · All right.· Let's look at that 139, 14

through 25.· And the question that was put to you at

your deposition was this, "Do you agree that there was

a breach of the standard of care in allowing Mr. Holmes

to fall off the operating table?"

· · · · · · And after several objections you responded,

"So I think, as a team, it is a breach of the standard

of care for a patient to slip off the table, yes.· That

shouldn't happen."

· · · · · · I read that correctly; right?

· · · A.· · Yes.· Yes, that's correct.



down to completeness purposes through 140, 2 through 4?

· · · · · · THE COURT:· No.· But I think that was a

complete answer to the question asked.· And you're

welcome to follow up based on his recollection.

· · · Q.· · (BY MR. B. BURBIDGE)· So there was a breach

of the standard of care of the entire team that allowed

Mr. Holmes to fall off the table; correct?

· · · A.· · Correct.

· · · Q.· · And you've testified that there were

multiple failures that created the environment in which

Mr. Holmes could fall?

· · · A.· · Correct.

· · · Q.· · And if you actually look at page 215 lines

10 to 14 of your deposition --

· · · · · · MR. B. BURBIDGE:· If there is no objection.

· · · · · · MR. JOST:· What were the lines?

· · · · · · MR. B. BURBIDGE:· 215, lines 10 to 15.

· · · · · · MR. JOST:· Your Honor, I think for

completeness we have to start and for the question to

make sense, we have to start up the 214 line 21.

· · · · · · MR. S. EPPERSON:· Your Honor, I have

objection as to foundation and hearsay.

· · · · · · THE COURT:· Of which portion by Mr. Jost's

extent?· Why don't you gentleman come in.· We'll look

at it together.· Thank you.
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· · · Q.· · (BY MR. B. BURBIDGE)· So there was a breach

of the standard of care of the entire team that allowed

Mr. Holmes to fall off the table; correct?

· · · A.· · Correct.

· · · Q.· · And you've testified that there were

multiple failures that created the environment in which

Mr. Holmes could fall?

· · · A.· · Correct.



· · · A.· · When you say "potentially," I don't know if

you are referring to my deposition where I said

"potentially."· Did he not.· As I thought about it, and

I thought about it case, as you mentioned for -- what

has it been now?· Six years.· He did not breach the

standard of care.· He was doing -- he was doing exactly

what he was supposed to be doing.· He was the only

person holding the patient.

· · · Q.· · And in your deposition, you thought that

Troy Johnson had missed some of those principles;

right?

· · · A.· · I'm not sure -- if you could please direct

me, I would happy to clarify.

· · · Q.· · Look at page 147 lines 18 to 25.

· · · · · · MR. JOST:· What were the lines,

Mr. Burbidge?

· · · · · · MR. B. BURBIDGE:· 18 to 25.

· · · Q.· · (BY MR. B. BURBIDGE)· You testified and

said, "Troy," you asked the question yourself, "did he

work with the Hana table every day?· No."

· · · · · · "Did he know and understand the principles

of transferring a patient?· He did."

· · · · · · "And were those principles potentially

missed to allow the patient to slide?· Yes."

· · · · · · "Was it Troy alone?· No."
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· · · Q.· · (BY MR. B. BURBIDGE)· You testified and

said, "Troy," you asked the question yourself, "did he

work with the Hana table every day?· No."

· · · · · · "Did he know and understand the principles

of transferring a patient?· He did."

· · · · · · "And were those principles potentially

missed to allow the patient to slide?· Yes."

· · · · · · "Was it Troy alone?· No."



· · · · · · "Was it the entire team?· Yes."

· · · · · · That was your testimony; correct?

· · · A.· · Correct.· And so if you will go back, so a

couple of things.· I said "potentially."· So at this

part of the deposition, if you read through my

deposition, so once the lawsuit came, there were some

things I didn't know.· I didn't know who had cut the

strap off of Mr. Holmes, the main strap.· And that

was -- that was since learned.· I don't know that I can

say I since learned it through the deposition or not.

I since learned through the deposition that it was

Mr. Whitehead.

· · · · · · So at this point, if -- if Troy had cut the

strap, I would say, yeah.· It was him that missed the

step.· He didn't miss the step.· It wasn't him that cut

the strap.· The strap was cut by Mr. Whitehead.· So, as

I say, potentially, that's what I'm referring to.  I

didn't know everything that had happened at that point.

As I testified in my deposition, I didn't know who had

removed what straps.

· · · Q.· · Okay.· Mr. Jost asked us to look at

page 140 of your deposition.· I would like to do that

lines 2 through 19 for completeness.

· · · · · · MR. JOST:· I have no objection.· Can we go

down through --
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· · · · · · "Was it the entire team?· Yes."

· · · · · · That was your testimony; correct?

· · · A.· · Correct.



· · · · · · MR. B. BURBIDGE:· Thank you.

· · · · · · MR. JOST:· -- line 19 for completeness.

· · · · · · MR. B. BURBIDGE:· Yes.

· · · · · · MR. JOST:· Okay.

· · · Q.· · (BY MR. B. BURBIDGE)· You were asked in

your deposition, "Is there any specific" -- this is

after you said it was a team's breach of the standard

of care.· Okay?· You have gone over that testimony

before.· You then asked, "Is there any specific person

you think breached the standard of care?"

· · · · · · After some objections, you said, "No.  I

think -- I think it was a team.· It's a team effort.

And if you really sit down and look at the situation or

the actual incident, that there are multiple parties

involved and they all had some responsibility."

· · · · · · Did I read that correctly?

· · · A.· · Yes.

· · · Q.· · And then you were asked, "Does that include

you?"· And you answered, "I think vicariously --

· · · · · · MR. JOST:· Objection, Your Honor.· Just

quickly, may I just approach?

· · · · · · THE COURT:· Of course.

· · · · · · (Sidebar.)

· · · · · · MR. JOST:· I asked for this.· I'm not

objecting to that.· What I am asking for is some
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 · · Q.· · (BY MR. B. BURBIDGE)· You were asked in

your deposition, "Is there any specific" -- this is

after you said it was a team's breach of the standard

of care.· Okay?· You have gone over that testimony

before.· You then asked, "Is there any specific person

you think breached the standard of care?"

· · · · · · After some objections, you said, "No. I

think -- I think it was a team.· It's a team effort.

And if you really sit down and look at the situation or

the actual incident, that there are multiple parties

involved and they all had some responsibility."

· · · · · · Did I read that correctly?

· · · A.· · Yes.



explanation on -- (inaudible) -- for you -- from you

that you decide who -- (inaudible) I believe the

question is who -- (inaudible).

· · · · · · MR. B. BURBIDGE:· If he can give his

opinion on it.

· · · · · · THE COURT:· I -- (inaudible).

· · · · · · MR. JOST:· Sure.· Thank you.

· · · · · · (End of sidebar.)

· · · Q.· · (BY MR. B. BURBIDGE)· And the question

asked, "Did that include you?"

· · · · · · And you answered, "I think vicariously

through Troy."

· · · · · · That's Troy Johnson; right?

· · · A.· · Correct.

· · · Q.· · "Although, I don't think I breached the

standard of care, so let me rephrase that."

· · · · · · "I do not think I breached the standard or

care in caring for Mr. Holmes"; is that right?

· · · A.· · Yes.

· · · · · · THE COURT:· Members of the jury, the term

"vicariously" has a specific legal definition.· You

will receive instructions at the end of the case about

what it means and how to apply it.· And you will be

required to follow that instruction at the end of the

case.· Thank you.
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 · · Q.· · (BY MR. B. BURBIDGE)· And the question

asked, "Did that include you?"

· · · · · · And you answered, "I think vicariously

through Troy."

· · · · · · That's Troy Johnson; right?

· · · A.· · Correct.



· · · Q.· · And you were going to be the lead surgeon?

· · · A.· · Yes.

· · · Q.· · And I believe in your deposition you

characterized yourself as a captain of that team?

· · · A.· · Yes.

· · · Q.· · Okay.· You don't select the entire surgical

team; is that right?

· · · A.· · No.· The only person I have a selection of

is Troy.

· · · Q.· · Okay, Troy Johnson?

· · · A.· · Yeah, Troy Johnson.

· · · Q.· · The physician assistant?

· · · A.· · The other 13 are not selected by me.

· · · Q.· · Okay.· Troy Johnson is your assistant for

the surgery; right?

· · · A.· · Correct.

· · · Q.· · He cannot practice medicine on his own?

· · · A.· · Correct.· I think that that needs a little

bit of explanation.· So it just --

· · · Q.· · Let me ask you a question, if that's okay.

· · · · · · MR. JOST:· Excuses me, he was answering a

question.

· · · · · · THE COURT:· Let's let --

· · · · · · THE WITNESS:· It is important to recognize

that Troy Johnson, he does practice under supervision
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· · · Q.· · Okay.· You don't select the entire surgical

team; is that right?

· · · A.· · No.· The only person I have a selection of

is Troy.

· · · Q.· · Okay, Troy Johnson?

· · · A.· · Yeah, Troy Johnson.

· · · Q.· · Okay.· Troy Johnson is your assistant for

the surgery; right?

· · · A.· · Correct.



at any clinic at this point, when you go in to see Tom,

Tom might not even be there and you will see Troy

Johnson.· It's not that the doctor is sitting in the

room.· I think that question just needs a little

clarification.· He still practices.· He has

supervision.· It is not direct supervision, like in

line of sight, but it is supervision, where he could

call if he had questions or concerns.

· · · Q.· · (BY MR. B. BURBIDGE)· That's totally fair.

You go to the doctor's office, and be seen by a

physician assistant in a normal clinic?

· · · A.· · Correct.

· · · Q.· · But a PA cannot go and open his or her own

clinic?

· · · A.· · Not --

· · · Q.· · They have to --

· · · A.· · Not at that time.· The law has changed, so

they can now.

· · · Q.· · Let's go to focus on the time.· The

physician assistant working under the direct

supervision of a physician; correct?

· · · A.· · Correct.

· · · Q.· · And on this day, you were his supervising

physician?

· · · A.· · Correct.
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· · · Q.· · Let's go to focus on the time.· The

physician assistant working under the direct

supervision of a physician; correct?

· · · A.· · Correct.

· · · Q.· · And on this day, you were his supervising

physician?

· · · A.· · Correct.



· · · Q.· · He is acting under your direction?

· · · A.· · Yes.

· · · Q.· · And you are directing him to perform tasks

that are usual and proper for a physician assistant

assisting in surgery; right?

· · · A.· · Yes.

· · · Q.· · And for Mr. Holmes' surgery you consider

him to be your healthcare extender?

· · · A.· · Yes.

· · · Q.· · We heard this from Mr. Johnson earlier, but

you only worked with Mr. Johnson a handful of times

before this?

· · · A.· · In the operating room.· We had worked in

clinic some.

· · · Q.· · Okay, but in the OR?

· · · A.· · Yeah.

· · · Q.· · It wasn't common for you to work with him

as a physician assistant.· He was working with

Dr. Rosenberg mostly?

· · · A.· · In fact, I was grateful, whenever I could

get him, I would take him.· He is an amazing physician

assistant.

· · · Q.· · Okay.· And on that day of surgery, your

only knowledge of his experience with a Hana table was

that you had done surgeries with you previously that

Trial Day 1 Part 2
June 07, 2022

Advanced Reporting Solutions
801-746-5080

·1

·2

·3

·4

·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Day 1 Part 2
June 07, 2022 Page 301

Advanced Reporting Solutions
801-746-5080

YVer1f

· · · Q.· · He is acting under your direction?

· · · A.· · Yes.

· · · Q.· · And you are directing him to perform tasks

that are usual and proper for a physician assistant

assisting in surgery; right?

· · · A.· · Yes.

· · · Q.· · And for Mr. Holmes' surgery you consider

him to be your healthcare extender?

· · · A.· · Yes.
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· · · · IN THE THIRD JUDICIAL DISTRICT COURT

· · · IN AND FOR SUMMIT COUNTY, STATE OF UTAH

· · · · · · · · · · · ·-o0o-
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table?

· · A.· ·I've done several hundred cases with the

Hana® table over the years.

· · Q.· ·And have you been involved in patient

transfers on a Hana® table?

· · A.· ·Yes.

· · Q.· ·How often?

· · A.· ·Every time I use it.

· · Q.· ·Are you familiar with the standards of care

for an orthopedic surgeon, Dr. Berman?

· · A.· ·Yes.

· · Q.· ·And for an orthopedic surgeon involved in a

patient transfer from a Hana® table?

· · A.· ·Yes.

· · Q.· ·Are you familiar with the standards of care

for an orthopedic physician's assistant?

· · A.· ·I -- I'm not well versed in the actual

standards of care of a physician's assistant, but I

know what their role is having utilized them to task

many times.

· · Q.· ·And for a physician's assistant

participating in a Hana® table patient transfer?

· · A.· ·Yes.

· · Q.· ·Are you generally aware of the facts of this

case?
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· · Q.· ·Are you familiar with the standards of care

for an orthopedic surgeon, Dr. Berman?

· · A.· ·Yes.

· · Q.· ·And for an orthopedic surgeon involved in a

patient transfer from a Hana® table?

· · A.· ·Yes.

· · Q.· ·Are you familiar with the standards of care

for an orthopedic physician's assistant?

· · A.· ·I -- I'm not well versed in the actual

standards of care of a physician's assistant, but I

know what their role is having utilized them to task

many times.

· · Q.· ·And for a physician's assistant

participating in a Hana® table patient transfer?

· · A.· ·Yes.



· · A.· ·Okay.

· · Q.· ·And I want you to assume that Dr. Davis had

only worked with this PA on a handful of occasions

previously.· Okay?

· · A.· ·Okay.

· · Q.· ·And that he hadn't worked with him on any

patient transfers.· Okay?

· · A.· ·Okay.

· · Q.· ·Now, given those facts, do you believe it

would be appropriate for Dr. Davis to leave the OR?

· · A.· ·He can leave the OR when the physician

assistant is -- is doing the closing of the tissues

and removing the drapes, putting bandages on.· That's

perfectly fine.

· · · · ·But when it comes to the transfer, if he

hasn't taught the physician's assistant how to do the

transfer safely or supervised other members of the

room going over the transfer, then that would not be

appropriate.

· · Q.· ·So in your opinion, would it be a breach of

the standard of care to leave -- for Dr. Davis to

leave the operating room and others to the transfer

in those circumstances?

· · · · ·MR. JOST:· Objection.· Leading.

· · · · ·THE COURT:· Overruled.
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· · Q.· ·Now, given those facts, do you believe it

would be appropriate for Dr. Davis to leave the OR?

· · A.· ·He can leave the OR when the physician

assistant is -- is doing the closing of the tissues

and removing the drapes, putting bandages on.· That's

perfectly fine.

· · · · ·But when it comes to the transfer, if he

hasn't taught the physician's assistant how to do the

transfer safely or supervised other members of the

room going over the transfer, then that would not be

appropriate.

· · Q.· ·So in your opinion, would it be a breach of

the standard of care to leave -- for Dr. Davis to

leave the operating room and others to the transfer

in those circumstances?

· · · · ·MR. JOST:· Objection.· Leading.

· · · · ·THE COURT:· Overruled.



· · · · ·THE WITNESS:· In my opinion, it would be.

BY MR. B. BURBIDGE:

· · Q.· ·What should Dr. Davis do in those

circumstances to comply with the standard of care?

· · A.· ·In this circumstance, since the physician's

assistant hasn't been trained by him or supervised

with him in the transfer of a patient off of the

Hana® table, he should be in the room directly

supervising and/or assisting in the transfer itself.

· · Q.· ·I asked you before if you'd worked with

physician's assistants.

· · · · ·I believe you said yes; correct?

· · A.· ·That's correct.

· · Q.· ·When you've worked with a physician's

assistant, do you feel comfortable leaving the room

to allow your physician's assistant to handle the

transfer?

· · A.· ·It depends on the physician's assistant I

work with.· As I mentioned previously, when working

on -- with the Hana® table, I never left the room

during the transfer.

· · Q.· ·In cases you're working on the Hana®

table -- working with the Hana® table on, at what

point do you feel comfortable leaving the room?

· · A.· ·When the patient's transferred to the bed.
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· · · · ·THE WITNESS:· In my opinion, it would be.

BY MR. B. BURBIDGE:

· · Q.· ·What should Dr. Davis do in those

circumstances to comply with the standard of care?

· · A.· ·In this circumstance, since the physician's

assistant hasn't been trained by him or supervised

with him in the transfer of a patient off of the

Hana® table, he should be in the room directly

supervising and/or assisting in the transfer itself.



· · Q.· ·At that point do you hand off care to

anybody when you're leaving the room?

· · A.· ·Well, I would typically ask the

anesthesiologist, Is everything okay?· Can I go speak

to the family?· And then I would leave -- if he -- if

he or she says to the affirmative, then I would just

leave the room.

· · Q.· ·Okay.· I want to talk about Mr. Johnson,

Dr. Davis's physician's assistant in this case.

· · · · ·That's your understanding of his role?

· · A.· ·Yes.

· · Q.· ·And your understanding is that Dr. Davis

left the OR and left Mr. Johnson to finish up the

procedure and transfer Mr. Holmes?

· · A.· ·That's correct.

· · Q.· ·Okay.· Now, I want to ask you some

questions --

· · · · ·Let me ask you this:· Is it also your

understanding that Mr. Johnson removed the perineal

post on Mr. Holmes' bed?

· · A.· ·Yes.

· · Q.· ·Okay.· Now, regarding removal of the

perineal post, in your opinion, is it appropriate to

remove it when the transfer bed is not in place?

· · A.· ·No.
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 · · · ·Let me ask you this:· Is it also your

understanding that Mr. Johnson removed the perineal

post on Mr. Holmes' bed?

· · A.· ·Yes.

· · Q.· ·Okay.· Now, regarding removal of the

perineal post, in your opinion, is it appropriate to

remove it when the transfer bed is not in place?

· · A.· ·No.



· · Q.· ·Is it appropriate to remove it when the

transfer team is not yet in place?

· · A.· ·No.

· · Q.· ·Is it appropriate to remove it when -- or

without communicating to the team what you're doing?

· · A.· ·No, it is not.

· · Q.· ·How do you -- you should --

· · · · ·Let me ask you this:· Should you communicate

the removal of the perineal post to the team?

· · A.· ·Well, every -- you're not even going to

contemplate removing the perineal post until everyone

is in place.· Then you verbally discuss that with

each person on each side of the table, you coordinate

with the head of the table, who's the

anesthesiologist or the resident, and everyone has to

be on the same page that we're getting ready to

perform the move.· Then I would remove the perineal

post when everybody's ready.

· · Q.· ·And how do you determine everybody is ready?

· · A.· ·It's either visual cues or verbal cues.

· · Q.· ·Okay.· Now, in this case, again, I want to

ask you to assume some facts.· Okay?· I want you to

assume Mr. Johnson --

· · A.· ·Okay.

· · Q.· ·-- has removed Mr. Holmes' legs from their
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· · Q.· ·Is it appropriate to remove it when the

transfer team is not yet in place?

· · A.· ·No.

· · Q.· ·Is it appropriate to remove it when -- or

without communicating to the team what you're doing?

· · A.· ·No, it is not.

· · Q.· ·How do you -- you should --

· · · · ·Let me ask you this:· Should you communicate

the removal of the perineal post to the team?

· · A.· ·Well, every -- you're not even going to

contemplate removing the perineal post until everyone

is in place.· Then you verbally discuss that with

each person on each side of the table, you coordinate

with the head of the table, who's the

anesthesiologist or the resident, and everyone has to

be on the same page that we're getting ready to

perform the move.· Then I would remove the perineal

post when everybody's ready.



post under those circumstances to be a breach of the

standard of care?

· · A.· ·Yes, because he didn't -- he doesn't -- he

just didn't understand how to use the table himself

and went to remove it.

· · Q.· ·And it is your understanding from testimony

that Mr. Johnson pulled out the perineal post?

· · A.· ·Yes.

· · Q.· ·And under those circumstances that he did,

do you believe that was a breach of the standard of

care?

· · A.· ·Yes.

· · Q.· ·Do you believe that contributed to

Mr. Holmes' fall?

· · A.· ·Yes.

· · Q.· ·How so?

· · A.· ·Because when you remove the perineal post,

you have to -- as I mentioned before, you have to

make sure that you have someone on both -- each side

of the table, the patient's left side at the torso

level, the patient's right side, because when you're

removing the post, the -- the -- and it -- if the

patient starts bucking -- and what I mean by bucking

is that the airway hasn't been completely removed yet

such as the tube in the patient's mouth or if the
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· · Q.· ·And it is your understanding from testimony

that Mr. Johnson pulled out the perineal post?

· · A.· ·Yes.

· · Q.· ·And under those circumstances that he did,

do you believe that was a breach of the standard of

care?

· · A.· ·Yes.

· · Q.· ·Do you believe that contributed to

Mr. Holmes' fall?

· · A.· ·Yes.

· · Q.· ·How so?

· · A.· ·Because when you remove the perineal post,

you have to -- as I mentioned before, you have to

make sure that you have someone on both -- each side

of the table, the patient's left side at the torso

level, the patient's right side, because when you're

removing the post, the -- the -- and it -- if the

patient starts bucking -- and what I mean by bucking

is that the airway hasn't been completely removed yet

such as the tube in the patient's mouth or if the



patient wakes up and starts to move around, if you

don't have someone on either side of the table and

you don't have the perineal post in place, then that

patient can go either way, to the left or to the

right, if they wake up incoherent, for lack of a

better word.

· · Q.· ·Do you believe that if Mr. Johnson was

adequately supervised under these circumstances, that

he would have been permitted to remove the perineal

post when he did?

· · A.· ·Well, if Dr. Davis was in the room, I'm sure

he wouldn't have allowed him to do it.

· · Q.· ·You've also reviewed some records regarding

the aftermath of Mr. Holmes' fall; is that correct?

· · A.· ·Correct.

· · Q.· ·And some deposition testimony about what

occurred after he landed on the ground.

· · A.· ·Correct.

· · Q.· ·And did you come to an understanding that

there was no neurologist called in to consult with

Mr. Holmes after his fall while he was in the

hospital?

· · A.· ·There was no neurologist or neurosurgeon,

correct.

· · Q.· ·Do you believe that an evaluation by a
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· · Q.· ·Do you believe that if Mr. Johnson was

adequately supervised under these circumstances, that

he would have been permitted to remove the perineal

post when he did?

· · A.· ·Well, if Dr. Davis was in the room, I'm sure

he wouldn't have allowed him to do it.

patient wakes up and starts to move around, if you

don't have someone on either side of the table and

you don't have the perineal post in place, then that

patient can go either way, to the left or to the

right, if they wake up incoherent, for lack of a

better word.



neurologist or a neurosurgeon was warranted in that

situation?

· · A.· ·I -- I do.

· · Q.· ·Why?

· · A.· ·Because Mr. Holmes had a fall from a height

with enough force to cause a laceration on his head.

He didn't have any muscle tone in his neck to protect

his fall.· Didn't have any -- and he fell from a

height, so he had evidence of a head jury.· And I

believe he should have had a consult with either a

neurologist or a neurosurgeon before he was

discharged from the hospital.

· · Q.· ·And to your understanding, did that occur?

· · A.· ·No.

· · Q.· ·You believe it was a breach of the standard

of care for Dr. Davis as the surgeon to call in for a

neurological or neurosurgical consultation for his

patient who had fallen off of the table.

· · A.· ·I -- I'm not sure it was a breach of the

standard of care.· It was -- it was not proper

judgment in my opinion.

· · Q.· ·Okay.· Regarding Dr. Davis, do you believe

he complied with the standard of care when he left

Mr. Johnson in the OR to complete the procedure and

the patient transfer?
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· · Q.· ·Okay.· Regarding Dr. Davis, do you believe

he complied with the standard of care when he left

Mr. Johnson in the OR to complete the procedure and

the patient transfer?



· · A.· ·No.

· · Q.· ·And with regard to Mr. Johnson, do you

believe he complied with the standard of care when he

removed the perineal post?

· · A.· ·He just didn't understand what he was doing.

· · Q.· ·And in not -- failing to understand what he

was doing, did he breach the standard of care?

· · A.· ·Yes.

· · Q.· ·Dr. Berman, I thank you very much.· That's

all the questions I have for you.

· · · · ·THE COURT:· Mr. Jost.

· · · · ·MR. JOST:· Yes, Your Honor.

· · · · · · · · ·CROSS-EXAMINATION

BY MR. JOST:

· · Q.· ·Good morning, sir.

· · A.· ·Good morning.

· · Q.· ·My name's LaMar Jost.· I represent Dr. Davis

and Troy Johnson, a physician assistant.

· · · · ·You and I have never met before; true?

· · A.· ·That's correct.

· · Q.· ·And as Mr. Burbidge asked you, I think we're

here in what's referred to as a medical-legal case;

correct?

· · A.· ·Correct.
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· · A.· ·No.

· · Q.· ·And with regard to Mr. Johnson, do you

believe he complied with the standard of care when he

removed the perineal post?

· · A.· ·He just didn't understand what he was doing.

· · Q.· ·And in not -- failing to understand what he

was doing, did he breach the standard of care?

· · A.· ·Yes.



· · · · ·MR. JOST:· Objection.· Cumulative.

· · · · ·THE COURT:· Sustained.

· · · · ·Let's move on.

BY MR. B. BURBIDGE:

· · Q.· ·All right.· If Dr. Davis did not have a good

sense of the experience of his transfer team and

simply assumed they were capable and left the OR,

would that be in keeping with the standard of care?

· · · · ·MR. JOST:· Objection.· Cumulative.

· · · · ·THE COURT:· Sustained.

· · · · ·Mr. Burbidge, you need to move on.

· · · · ·MR. B. BURBIDGE:· Okay.

BY MR. B. BURBIDGE:

· · Q.· ·Were you asked to opine in any sense on the

nature and extent of Mr. Holmes' injuries in this

case?

· · A.· ·Well, only that he had a laceration on his

head.

· · Q.· ·And were you asked to form any opinions

regarding how he was handled after his fall?

· · A.· ·No.

· · Q.· ·And there were some questions about you

being able to testify to the standard of care for a

physician assistant generally.

· · · · ·Are you comfortable testifying to the
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· · Q.· ·And there were some questions about you

being able to testify to the standard of care for a

physician assistant generally.

· · · · ·Are you comfortable testifying to the



standard of care for a physician's assistant

participating as a surgeon's extender during a

patient transfer?

· · A.· ·Yes.

· · · · ·MR. B. BURBIDGE:· Okay.· Thank you very

much.

· · · · ·THE COURT:· May we release this witness,

Mr. Jost?

· · · · ·MR. JOST:· Yes, Your Honor.

· · · · ·THE COURT:· Mr. Epperson?

· · · · ·MR. D. EPPERSON:· Yes, Your Honor.

· · · · ·THE COURT:· Okay.· Dr. Berman, thank you for

your time today.· I wish you the very best, sir.

Please take care.

· · · · ·THE WITNESS:· Thank you, Your Honor.· Have a

good day.

· · · · ·THE COURT:· Mr. Burbidge, do you need the

benefit of the record, or are you calling your next

witness?

· · · · ·MR. R. BURBIDGE:· I'll do that later.

· · · · ·THE COURT:· Okay.

· · · · ·MR. R. BURBIDGE:· I'd like to call

Dr. Reichman.

· · · · ·THE COURT:· Okay.· Very good.

· · · · ·Is Dr. Reichman present?
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standard of care for a physician's assistant

participating as a surgeon's extender during a

patient transfer?

· · A.· ·Yes.
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Utah Code

Page 1

Superseded 5/9/2017
58-70a-102 Definitions.

          In addition to the definitions in Section 58-1-102, as used in this chapter:
(1) "Board" means the Physician Assistant Licensing Board created in Section 58-70a-201.
(2)

(a) "Delegation of services agreement" means written criteria jointly developed by a physician
assistant's supervising physician and any substitute supervising physicians and the physician
assistant, that permits a physician assistant, working under the direction or review of the
supervising physician, to assist in the management of common illnesses and injuries.

(b) The agreement defines the working relationship and delegation of duties between the
supervising physician and the physician assistant as specified by division rule and shall
include:

(i) the prescribing of controlled substances;
(ii) the degree and means of supervision;
(iii) the frequency and mechanism of chart review;
(iv) procedures addressing situations outside the scope of practice of the physician assistant;

and
(v) procedures for providing backup for the physician assistant in emergency situations.

(3) "Direct supervision" means the supervising physician is:
(a) physically present at the point of patient treatment on site where the physician assistant he is

supervising is practicing; and
(b) immediately available for consultation with the physician assistant.

(4) "Practice as a physician assistant" means:
(a) the professional activities and conduct of a physician assistant in diagnosing, treating,

advising, or prescribing for any human disease, ailment, injury, infirmity, deformity, pain, or
other condition, dependent upon and under the supervision of a supervising physician or
substitute supervising physician in accordance with a delegation of services agreement; and

(b) the physician assistant acts as the agent of the supervising physician or substitute
supervising physician when acting in accordance with a delegation of services agreement.

(5) "Substitute supervising physician" means an individual who meets the requirements of a
supervising physician under this chapter and acts as the supervising physician in the absence
of the supervising physician.

(6) "Supervising physician" means an individual who:
(a) is currently licensed to practice under Title 58, Chapter 67, Utah Medical Practice Act, or Title

58, Chapter 68, Utah Osteopathic Medical Practice Act;
(b) acts as the primary supervisor of a physician assistant and takes responsibility for the

professional practice and conduct of a physician assistant in accordance with this chapter;
and

(c) is not an employee of the physician assistant he supervises.
(7) "Supervision" means the supervising physician is available for consultation with the physician

assistant, either personally or by other means permitting direct verbal communication between
the physician and physician assistant.

(8) "Unlawful conduct" is as defined in Sections 58-1-501 and 58-70a-502.
(9) "Unprofessional conduct" is as defined in Sections 58-1-501 and 58-70a-503 and as may be

further defined by rule.
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