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 Pursuant to Utah Rule of Civil Procedure 50(a), Defendants Garrett Davis, M.D. and Troy 

Johnson, PA-C (“Defendants”) move for a Directed Verdict as to all of Plaintiffs’ Causes of Action 

against them.   A directed verdict is appropriate because Plaintiffs’ expert has testified that it was 

within the standard of care for Dr. Davis to leave the operating room when his part of the procedure 
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had concluded, and because Mr. Johnson was not acting as Dr. Davis’s employee or under a 

delegation of services agreement entered into by Dr. Davis.  Mr. Johnson is entitled to a directed 

verdict because Plaintiffs have failed to present a qualified expert witness to offer competent 

standard of care testimony against Mr. Johnson, a physician assistant. 

BACKGROUND 

 Plaintiffs allege two theories of liability against Dr. Davis:  1) negligence by leaving the 

operating room before Mr. Holmes was transferred to the PACU, and 2) vicarious liability for the 

alleged negligence of Troy Johnson, PA-C. Compl. 4–11 dkt. 1; Trial Tr. at 32, attached as Ex. 1 

(stating: “[Mr. Johnson] was, that day, Dr. Davis’s physician assistant.” and “[t]o begin, Dr. Davis 

should have stayed in the operating room to ensure that his patient was safely transferred and to 

make sure everything took place as it should.”). Plaintiffs put on their case-in-chief and have now 

rested.1  They did not present sufficient evidence to support a cause of action for vicarious liability 

or negligence against Dr. Davis.  A directed verdict in Dr. Davis’s favor is accordingly appropriate.   

Plaintiffs’ sole theory of liability against Mr. Johnson is one of alleged negligence. They 

have failed to present a qualified expert witness competent to testify on the standard of care for a 

physician assistant in this case, warranting a directed verdict for Mr. Johnson.  

ARGUMENT 

 A trial court may grant a directed verdict if, examining all evidence in a light most 

favorable to the non-moving party, there is no competent evidence that would support a verdict in 

the non-moving party's favor. See Merino v. Albertsons, Inc., 1999 UT 14, ¶ 3, 975 P.2d 467. A 

                                                 
1 A copy of the pertinent portions of the transcript from this trial (“Trial Tr.”) are attached as 
Exhibit 1 (Day 1, Morning; Day 1, Afternoon; Day 2, Morning). 
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directed verdict is warranted when the moving party is entitled to judgment as a matter of 

law. See id.  Appellate courts review the grant or denial of a motion for directed verdict for 

correctness. See Proctor v. Costco Wholesale Corp., 2013 UT App 226, 311 P.3d 564, 567. A 

directed verdict is appropriate on Plaintiffs’ negligence and vicarious liability claims. 

I. DR. DAVIS IS ENTITLED TO A DIRECTED VERDICT ON PLAINTIFFS’ 
MEDICAL NEGLIGENCE CLAIM. 

 
 Plaintiffs assert a medical negligence claim against Dr. Davis for leaving Mr. Johnson in 

the operating room after his part of the procedure was completed, and before the transfer from the 

Hana table. During his opening statement, Plaintiffs’ counsel asserted that “Dr. Davis should have 

stayed in operating room to ensure that his patient was safely transferred and to make sure 

everything took place as it should.” Ex. 1 at 32. However, Plaintiffs’ orthopedic surgery standard 

of care expert did not support this assertion. 

To prevail on a claim of medical malpractice, “a plaintiff must prove four elements: (1) the 

standard of care required of health care providers under the circumstances; (2) breach of that 

standard by the defendant; (3) injury proximately caused by the breach; and (4) damages.” Berger 

v. Ogden Reg'l Med. Ctr., 2020 UT App 85, ¶ 18; accord Dalley v. Utah Valley Reg’l Med. Ctr., 

791 P.2d 193 (Utah 1990); Morgan, 2011 UT App 253, ¶ 8, 263 P.3d 405; Dikeou, 881 P.2d 943, 

946; Nixdorf v. Hicken, 612 P.2d 348, 355 n.17 (Utah 1980).  Plaintiffs must establish each of 

these four elements through expert testimony.  Dalley, 791 P.2d at 195-96.  If a medical 

malpractice plaintiff fails to establish each element of a prima facie case with expert testimony, 
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the plaintiff’s cause of action is subject to a motion for summary judgment.  Robinson v. 

Intermountain Health Care, Inc., 740 P.2d 262 (Utah Ct. App 1987).2   

 Plaintiffs’ orthopedic surgery expert designated to testify as to the standard of care, Mark 

Berman, M.D., testified that it was appropriate for Dr. Davis to leave the operating room, so long 

as he had confidence in Mr. Johnson. Dr. Berman testified that: 

 If an orthopedic surgeon feels his physician assistant is qualified and trained to 

safely transfer the patient, he does not need to stay in the OR after completing his 

surgery. 

 If Dr. Davis testified that he believed Mr. Johnson was qualified and trained to 

safely perform the transfer, he complained with the standard of care  

Dr. Berman’s exact testimony was: 

Q: And you agree, sir, that if the orthopedic surgeon feels that his team is 
qualified and has trained them to perform the transfer in a safe manner, then he or 
she does not have to be in the room at the time of the transfer; true? 
 
A. That is correct. 

 
Q.  Okay. And I want you to assume that the jury heard Dr. Davis testify 
yesterday that he believed Mr. Johnson and the team was qualified and trained to 
perform the transfer in a safe manner. Do you have that in your mind, that 
assumption? 
 
A. Yes. 
 

                                                 
2  See also Ruiz v. Killebrew, 2020 UT 6, ¶¶ 9-11, 36, 459 P.3d 1005, 1008-09 (holding 

summary judgment properly granted where no expert evidence of proximate cause); De Adder v. 
Intermountain Healthcare, Inc., 2013 UT App 173, 308 P.3d 543 (affirming summary judgment 
where plaintiff could not make prima facie case of medical malpractice); Morgan v. Intermountain 
Health Care, Inc., 2011 UT App 253, ¶ 18, 263 P.3d 405 (affirming summary judgment because 
plaintiff could not establish a prima facie case of medical malpractice); Kent v. Pioneer Valley 
Hosp., 930 P.2d 904, 907 (Utah Ct. App. 1997) (affirming summary judgment where plaintiff 
failed to establish a prima facie case of negligence). 
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Q. Okay. And if that is true, then Dr. Davis complied with the standard of care 
when he left the operating room. True statement? 

 
A. If that is true, it's correct. 
 

Ex. 1 at 469–70.  

Dr. Davis, in fact, testified expressly that he had full confidence in Troy Johnson and 

believed him to be well qualified and trained to safely transfer patients from the operating table: 

Q.  It wasn't common for you to work with [Troy Johnson] as a physician 
assistant. He was working with Dr. Rosenberg mostly?  
 
A.  In fact, I was grateful, whenever I could get him, I would take him. He is an 
amazing physician assistant. 
 
Q.  Okay. And on that day of surgery, your only knowledge of his experience 
with a Hana table was that you had done surgeries with him previously that day? 
 
A. No, no. So the knowledge of him -- so he had been training -- he started 
training -- or actually practicing in 2002. That was a year before I entered medical 
school. So I did know that he had training, extensive training. And he worked with 
one of the most noted orthopedic surgeries in Utah, and is known throughout the 
country. So I did know that he had extensive experience working with -- working 
with patients and working in the operating room.· So I don't think that that 
characterizes -- well, I did know that he had exceptional experience. 
 
Q.  Of course, he had experience. My question was regarding the Hana table. 
 
A. So I knew that he had worked previously with Dr. Lind with the Hana table 
and that he had done trauma before. So, yeah, I -- I had a -- it would -- it is 
reasonable to think that he had been trained on a Hana table and on fracture tables, 
yes. 
 

Ex. 1 at 301–02. It is clear from Dr. Davis’s testimony that he had confidence in Mr. Johnson, and 

that Mr. Johnson was an experienced and capable physician assistant. Dr. Davis went so far as to 

call him “amazing.” Accordingly, under the standard articulated by Dr. Berman and based on the 

evidence presented, Dr. Davis is entitled to a directed verdict on Plaintiffs’ medical negligence 
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claim against him. The evidence is clear, in light of expert testimony, that Dr. Davis did not breach 

the standard of care by leaving the operating room after his portion of the surgery was completed. 

 Plaintiffs have failed to present evidence sufficient to support their first theory of breach – 

the allegation that Dr. Davis breached the standard of care by leaving the operating room after 

surgery and prior to the patient’s transfer.  A directed verdict on this point is warranted. 

II. DR. DAVIS IS ENTITLED TO A DIRECTED VERDICT ON PLAINTIFFS’ 
VICARIOUS LIABILITY CLAIM. 

 
 A directed verdict is also appropriate on Plaintiffs’ vicarious liability claim against Dr. 

Davis, because Troy Johnson, PA-C was not Dr. Davis’s employee and Dr. Davis is not vicariously 

liable under the physician assistant statute. 

A. There was No Employer-Employee Relationship between Dr. Davis and Mr. Johnson. 
 
Under the principles of vicarious liability, a principal is held responsible for the tortious acts 

of an agent, only when the agent is acting within the scope of the agent's authority.  Wardley Better 

Homes & Gardens v. Cannon, 2002 UT 99, ¶ 19, 61 P.3d 1009, 1015; Birkner v. Salt Lake 

County, 771 P.2d 1053, 1056–59 (Utah 1989).  Consistent with other Utah law, under the Utah 

Healthcare Malpractice Act, a healthcare provider, such as Dr. Davis, is only liable for the acts of 

his employees and actual agents.3  Utah Code Ann. § 78B-3-403.  

  

                                                 
3 A healthcare provider may be liable for acts of “ostensible agents” in certain circumstances, none 
of which apply to this case.  Utah Code Ann. § 78B-3-424.  Plaintiffs did not allege a claim of 
ostensible agency in the Notice of Intent to Commence a Medical Malpractice Action submitted 
to the DOPL, id., and they do not allege a cause of action for ostensible agency in the Complaint, 
thus barring any claim of ostensible agency for consideration at this late stage. 
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 Defendant Troy Johnson, PA-C, was Plaintiffs’ first witness at trial.  Mr. Johnson testified:  

Q: And in 2015, you were working with the Rosenberg Cooley Metcalf Clinic 
in Park City; correct? 
 
A. Yes. 
 
Q.  Could I call it "RCM"? Is that how it's referred to? 
 
A. Yes. 
 
Q. At RCM, you primarily worked with a Dr. Rosenberg? 
 
A. Correct 
 

Ex. 1 at 175. 

Q.  Now, Dr. Rosenberg is a primary physician you were working with at that 
time; right? 
 
A. Correct. 
 
Q. And for most of your time at Rosenberg Cooley Metcalf? 
 
A.  That's correct. 
 
Q. But he was out of the office during the week of that surgery? 
 
A.  Yes. 
 
Q. Is that correct? 
 
A. Yes. 
 
Q. And so you volunteered to help Dr. Davis that week? 
 
A. Yes. 
 

Id. at 180. 

Q. Okay. Who was your employer on December 30th, 2015? 
 
A. The Rosenberg Cooley Metcalf clinic. 
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Q. What employment relationship did you have with Dr. Davis on December 
30th, 2015? 
 
A. None. He -- he was self-employed. 
 
Q. Okay. Did you work with Dr. Davis? 
 
A. Yes, I worked with him. 
 
Q. Okay. Did you work for -- or was he your employer? 
 
A. No. 
 

Id. at 240–41. 

 We also have evidence in the record from Dr. Davis that there was no employer-employee 

relationship with Troy Johnson, PA-C.4  It is Dr. Davis’s testimony that: 

 On December 30, 2015, Dr. Davis was self-employed. Davis Aff. ¶ 2, attached as Ex. 2. 

 At no time on December 30, 2015, or prior was Dr. Davis an employee of Rosenberg 

Cooley Metcalf Orthopedic Clinic (RCM). Id. ¶ 3. 

 Dr. Davis did not employ Troy Johnson, PA-C. Id. ¶ 4. 

 Dr. Davis did not have any contract with Troy Johnson in December 2015, or any time 

before. Id. ¶ 5. 

 Dr. Davis clearly was not Mr. Johnson’s employer and there is no evidence that Mr. 

Johnson was his actual agent.  The relationship with Mr. Johnson was, in effect, no different than 

the relationship between Dr. Davis and the OR nurses, who were also employed by a separate 

                                                 
4 Defense counsel did not have the opportunity to examine Dr. Davis when called in Plaintiffs’ 
case-in-chief due to time.  Accordingly the Affidavit of Garrett Davis, M.D. (Davis Aff.) is 
attached as Ex. 2. 
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entity.  Dr. Davis cannot be held vicariously liable on the basis of an employment relationship 

under Utah Code Ann. § 78B-3-403. 

B. Dr. Davis is Not Vicariously Liable for Mr. Johnson’s Conduct Under the Physician 
Assistant Statute. 

 
 There is, additionally, no statutory basis to make Dr. Davis vicariously liable for any 

conduct of Mr. Johnson.  As Plaintiffs point out, the Physician Assistant’s Act provides: “the 

physician assistant acts as the agent of the supervising physician or substitute supervising 

physician when acting in accordance with the delegation of services agreement.”  Utah Code Ann. 

§ 58-70a-102(4)(b) (1997).  By its terms, the statute applies to “supervising physicians” and 

“substitute supervising physicians.” Id.   

 Dr. Davis was not a “supervising” or “substitute supervising physician,” as required to 

invoke this statute.  Plaintiffs have presented the Delegation of Services Agreement that activates 

the statute in this case is between the three parties that executed the Agreement:  1) Mr. Johnson 

as the physician assistant, 2) Dr. Rosenberg, who signed as “supervising physician,” and 3) Dr. 

Cooley, who signed as “substitute supervising physician.”  Defendants’ Tr. Ex. 24 at 4, attached 

as Ex. 3.  The Agreement “authorizes” Mr. Johnson to act as the “agent” of Dr. Rosenberg and Dr. 

Cooley within their agreed-upon “scope of practice.”  Id.   

 It is Dr. Davis’s testimony that:  

 Dr. Davis did not become a partner at Rosenberg Cooley Metcalf until after the 

surgery at issue, in 2016. Ex. 2, ¶ 12. 

 Dr. Davis was not in a partnership with Dr. Rosenberg in December 2015. Id. ¶ 11. 

 Dr. Davis never saw the delegation of services agreement prior to this lawsuit. Id. ¶ 6. 

 Dr. Davis is not a party to the agreement. Id. ¶ 9. 
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 Dr. Davis never agreed to accept or assume liability for Dr. Rosenberg’s physician 

assistant under this agreement. Id. ¶ 10. 

 Dr. Davis was never advised by anyone that this contract applied to him in any way. 

Id. ¶ 13. 

The fact that Mr. Johnson listed Dr. Davis as a “substitute supervising physician,” along 

with all of the other doctors affiliated with the clinic, changes nothing.  The Agreement states that 

Mr. Johnson will be supervised by Dr. Rosenberg or his “partners.”  Delegation of Services 

Agreement at 3.  Dr. Davis was not Dr. Rosenberg’s partner.  Dr. Davis did not become a partner 

with Rosenberg Cooley Metcalf until 2016, after Holmes’s surgery.  

It would be contrary to the law and facts for this Court to declare as a matter of law that 

Dr. Davis is vicariously liable for the negligence of Mr. Johnson. Dr. Davis had only been working 

at Rosenberg Cooley Metcalf for approximately three months at the time of Mr. Holmes’s surgery.  

Mr. Johnson and Dr. Davis had worked together less than six times, and Mr. Johnson testified that 

he had “volunteered” to help Dr. Davis with Mr. Holmes’s surgery. Ex. 1 at 180. 

  The only physicians who could potentially be implicated by this statute are the supervising 

and substitute supervising physicians who actually signed the Agreement, Dr. Rosenberg and Dr. 

Cooley, neither of whom are parties to this lawsuit.   Where Dr. Davis was neither the employer, 

nor the supervising physician by an agreement to which he was a party, there is no basis for holding 

him vicariously liable for any acts or omissions of Mr. Johnson.  See Mcgathey v Brookwood 

Health Services, Inc., 143 So.3d 95, (Ala. 2013)(holding that the orthopedic surgeon not present 

in the operating room at time of the physician assistant’s actions was not vicariously liable for the 

physician assistant he did not directly employ). 
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III. TROY JOHNSON, PA-C IS ENTITLED TO A DIRECTED VERDICT ON 

THE NEGLIGENCE CLAIM AGAINST HIM. 

 Plaintiffs, as noted above must establish each of the four elements of their negligence claim 

through qualified expert testimony.  Dalley, 791 P.2d at 195-96.  If a medical malpractice plaintiff 

fails to establish each element with expert testimony, the plaintiff’s cause of action is subject to a 

motion for summary judgment, or at this point in the case, a directed verdict.  Robinson, 740 P.2d 

262 (Utah Ct. App 1987). 

 Plaintiffs have now rested without presenting any qualified expert testimony that Physician 

Assistant Troy Johnson breached the standard of care in any way.  Plaintiffs have not presented 

any testimony from a physician assistant expert. They have presented testimony from 

anesthesiologist, Dr. Jung Soo Yi, who did not provide any testimony on the standard of care for 

an orthopedic surgeon or a physician assistant.  Then, they presented testimony from Dr. Berman 

who is an orthopedic surgeon, but admitted he is not very familiar with the standard of care for a 

physician assistant and that he would not be offering standard of care opinions for a physician 

assistant in this case. 

 At trial Dr. Berman testified under direct exam as follows: 

Q.· ·Are you familiar with the standards of care for an orthopedic physician's assistant? 
 

A.· ·I -- I'm not well versed in the actual standards of care of a physician's assistant, but I 
know what their role is having utilized them to task many times. 

 

Q.· ·And for a physician's assistant participating in a Hana® table patient transfer? 
 

A.· ·Yes. 
   p.  

Ex. 1 at 388.  Then, on cross, Dr. Berman testified: 
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BY MR. JOST: 
Q.· · You testified on direct you're not well versed in the standard of cares for 

physician assistants; true? 
 
A.· · True. 

 
Q.· · You've never taken the board examination and yourself became a certified 

physician assistant; true? 
 
A. Correct.· True. 
 
Q. You never worked under the direction of an orthopedic surgeon as a physician 

assistant; true? 
 
A. True. 
 
Q. And you're not going to be offering opinions regarding the standard of care 

specific to the scope of practice of a physician assistant in this case; fair? 
 
A. Correct.· True. 

Id. at 474. 

 Mr. Burbidge made a slight attempt to rehabilitate Dr. Berman, but fell short of fixing the 

obvious shortcoming in Dr. Berman’s testimony-- that he was not well versed in the standards of 

care for a physician assistant and was not offering opinions on the standard of care for a physician 

assistant in this case.   The sum total of the redirect on this was as follows: 

Q. And there were some questions about you being able to testify to the standard of 
care for a physician assistant generally. Are you comfortable testifying to the 
standard of care for a physician's assistant participating as a surgeon's extender 
during a patient transfer? 

 
A. Yes 

Id. at 495-496.    

A witness’s testimony is no stronger than it is left after cross.  Dr. Berman admitted he was 

not familiar with standard of care for a physician assistant and would not be offering opinions on 



13 
 

the standard of care specific to the physician assistant in this case.   The fact that he then said he 

was “comfortable” testifying to the standard of care of a physician assistant in this case does not 

solve it.  His comfort is immaterial.   Plaintiffs have failed to present qualified expert testimony 

that Troy Johnson, as a physician assistant breached the standard of care. A directed verdict in 

favor of Troy Johnson, PA-C, is warranted. 

CONCLUSION 

Plaintiffs have failed to establish with competent evidence that there is any basis in law or 

fact to hold Dr. Davis directly or vicariously liable.  They have likewise failed to present any 

qualified expert testimony that Troy Johnson, PA-C breached the standard of care for a physician 

assistant in this case.  There is no competent evidence to support a verdict in Plaintiffs’ favor, and 

a directed verdict on all claims against Dr. Davis and Mr. Johnson is therefore warranted. 
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Trial Day 1 Part 1 
June 07, 2022 Pages 30..33 
Page 30 

1 This is an actual photo of the Hana® bed. 
2 Can the jury see that? 
3 (Jury members nod heads.) 
4 MR. R. BURBIDGE: Okay. So it's a little --
5 the configuration is just a little different. And 
6 this is turned around. 
7 So, Lannea, can you point to the head of the 
8 table where Mr. Holmes' head would have been. 
9 All right. So that's -- and then just 
10 behind him would be the anesthesiologist. 
11 All right. And then his chest is 
12 strapped -- was strapped with ACE bandages around the 
13 table, and you'll see an arm holder going to his 
14 left. Left arm would be there and also strapped in. 
15 And his right arm would be strapped around his body 
16 when his body is strapped in. 
17 You'll see to -- for his left leg, there is 
18 a well for the leg to fit in. And to the right, 
19 there's a fixture. He is -- his foot is actually in 
20 a boot, and that is fixed to that -- that device. 
21 And you'll see a white post. In the other 
22 picture it was blue. This is the perineal post. It 
23 is white, but serves the same purpose. 
24 And so when Mr. Holmes was placed on this 
25 table, this white perineal post was snug between his 

Page 32 
1 assistant. He was, that day, Dr. Davis's physician 
2 assistant. There was an anesthesiologist by the name 
3 of Dr. Ferguson. He has since passed away. And 
4 there are two nurses from IHC, a Todd Whitehead and a 
5 Tammy Martin, and they are there to assist as 
6 directed. 
7 The surgery was successful. That is, the 
8 fracture in the hip was repaired. Now it was time 
9 for transfer. 
10 So let's review what should have -- what you 
11 will learn from the evidence, what should have 
12 happened. 
13 So let's put the bed up again, the picture. 
14 To begin, Dr. Davis should have stayed in 
15 the operating room to ensure that his patient was 
16 safely transferred and to make sure everything took 
17 place as it should. 
18 Dr. Ferguson should have stayed at the head 
19 over here to the right of Mr. Holmes to help 
20 supervise the transfer and protect his head. 
21 Dr. Ferguson has testified, and you will 
22 hear this, that he is responsible for ensuring 
23 patient safety both during and after surgery. 
24 Dr. Ferguson has admitted that with Dr. Davis gone --
25 I'll explain that -- he was in charge of transferring 
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1 legs, and then his legs, as I referenced, were 
2 affixed. 
3 I'd like to do a -- show a close-up of the 
4 perinea! post. If you could do that, Lannea, I would 
5 appreciate it. 
6 This is -- again, it's a different color, 
7 but of no moment. This is the perineal post, and 
8 you'll notice how close it is to the end of the 
9 table. So imagine that this post would be right 
10 between Mr. Holmes' legs, and then his legs would be 
11 affixed as I indicated before. 
12 You will see, also, that the table narrows 
13 toward the perinea! post. And so you will learn that 
14 for all of these reasons, it is incredibly important 
15 that all of the safety devices be maintained until 
16 transfer, he is ready, and the transfer bed is in 
17 place. 
18 If these safety devices are in place, the 
19 patient can't move. If they are not in place, the 
20 patient is in grave danger of falling to the 
21 operating floor. 
22 So who was involved in this? 
23 Well, first of all, Dr. Davis was involved. 
24 He was the surgeon. He had with him a fellow by the 
25 name of Troy Johnson. Troy Johnson was a physician 
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1 Patrick Holmes from the Nana() table to a regular 
2 hospital bed so Mr. Holmes could be wheeled to 
3 recovery, remembering he is out cold. He is asleep. 
4 Dr. Ferguson has admitted it was his duty to 
5 supervise the patient transfer process. 
6 To do this, he, of course, needed to lead 
7 the team, needed to ensure everyone was doing what 
8 they were supposed to be doing and in the right 
9 order, just as Dr. Davis should have done remaining 
10 in the room. 
11 The left arm platform would be removed. So 
12 you saw that platform where the -- Mr. Holmes' left 
13 hand would --arm would have been affixed. 
14 Then a roller bed is moved into place right 
15 up against the Nana() table, and that's where the 
16 patient would be safely transferred if everything was 
17 done correctly. 
18 There would be a nurse with a transfer bed 
19 on the left side of Mr. Holmes. There would be a 
20 nurse or someone else on the right side, and there 
21 would be someone at the feet of Mr. Holmes. That, in 
22 this case, was Troy Johnson. So when all of these 
23 people are in place, when the transfer bed is where 
24 it should be, then the unstrapping, other than the 
25 arm, could occur, and the patient would be freed from 

Advanced Reporting Solutions 
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Page 173
· · · A.· · Yes, sir.

· · · Q.· · Okay.· Thank you very much.· You also

testified that you, in your part of the fall, fully

owned up to the mistake of having pulling the perineal

post; is that correct?

· · · A.· · Yes, I said that.

· · · · · · MR. JOST:· When you start reading the

deposition, could you please tell me what page you're

on?

· · · · · · MR. B. BURBIDGE:· 151, 16 and 17.

· · · · · · MR. JOST:· Thank you.

· · · Q.· · (BY MR. B. BURBIDGE)· Your answer was yes,

I said that?

· · · A.· · I said that.· But, again, that was in

response to the team.

· · · Q.· · And you were part of that team?

· · · A.· · I was, yes.

· · · Q.· · And so you fully owned up to your part in

that mistake?

· · · A.· · Well, the team certainly made a mistake, no

doubt.· The patient should never fall off an OR table.

But I was doing my job.· And I don't feel I breached

the standard of care.

· · · Q.· · But your testimony was, "And I fully own up

to my mistake in having pulled the post"; is that

Page 174
correct?

· · · · · · MR. JOST:· Objection, Your Honor.· We've

got to read the whole answer.

· · · · · · MR. B. BURBIDGE:· I would be happy to, if

they will.

· · · · · · MR. JOST:· Page 151 line 12 through --

· · · · · · THE COURT:· Are you sure, Mr. Jost?

· · · · · · MR. JOST:· Well, except for the part at

line 25.

· · · · · · THE COURT:· Okay.· So --

· · · · · · MR. JOST:· That is a pre-trial rule.

· · · · · · THE COURT:· 151, 12 through 24?· Correct,

Mr. Jost?

· · · · · · MR. JOST:· Yes.

· · · Q.· · (BY MR. B. BURBIDGE)· Again, this is your

sworn deposition testimony; correct?

· · · A.· · Yes, sir.

· · · Q.· · And the question posed to you was, "And

where else do you think fault lies?"

· · · · · · And your answer was, "Well, I think -- I

think -- well, actually, within a week of this

incident, I talked to -- Dr. Ferguson and I were having

a discussion, and his very own words to me were it's

multifactorial.· And I fully own up to my mistake in

having pulled the post.· Okay?· But I think if two
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other factors -- one or two other factors have been in

play, then we probably would not be here now.· And

that's if -- if Dr. Ferguson had not turned his back

and stepped away from the table, or if -- even if that

had happened, but if Todd Whitehead it stayed right at

the patient's side, we wouldn't be here."

· · · · · · Did I read that correctly?

· · · A.· · Yes.

· · · Q.· · Okay.· We're going to get into that a

little bit later.· But first I want to talk about your

background, if you don't mine.

· · · A.· · Yes, sir.

· · · Q.· · You are a physician's assistant; is that

correct?

· · · A.· · Yes.

· · · Q.· · And in 2015, you were working with the

Rosenberg Cooley Metcalf Clinic in Park City; correct?

· · · A.· · Yes.

· · · Q.· · Could I call it "RCM"?· Is that how it's

referred to?

· · · A.· · Yes.

· · · Q.· · At RCM, you primarily worked with a

Dr. Rosenberg?

· · · A.· · Correct.

· · · Q.· · And Dr. Rosenberg is a knee surgeon.· Am I
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correct in that?

· · · A.· · That's correct.

· · · Q.· · He does not do hip procedures?

· · · A.· · Correct.

· · · Q.· · Meaning, primarily working with

Dr. Rosenberg, you didn't do a lot of hip procedures?

· · · A.· · Correct.

· · · Q.· · And Dr. Davis here, he's another physician

at that clinic; is that right?

· · · A.· · Yes.

· · · Q.· · And he does specialize in hip procedures?

· · · A.· · Yes.

· · · Q.· · And prior to Mr. Holmes' surgery, you would

have been involved in fewer than a dozen hip surgeries

during your years at the clinic; is that right?

· · · A.· · Approximately a dozen.

· · · Q.· · And at that time, we're talking about 2015,

you had been at the clinic for over ten years?

· · · A.· · Correct.

· · · Q.· · Okay.· And at least prior to Mr. Holmes'

surgery, would you have very limited experience working

with Dr. Davis.· Is that fair to say?

· · · A.· · Yes.

· · · Q.· · He was new to the clinic, had only been

there about three months?
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· · · A.· · Yes.

· · · Q.· · And you've worked with him on fewer than a

dozen cases?

· · · A.· · Correct.

· · · Q.· · And less than half a dozen of those were

actually hip surgeries?

· · · A.· · Yes.

· · · Q.· · And the type of surgery that was performed

on Mr. Holmes, a specific repair that was done, you've

never assisted Dr. Davis with one of those prior to

Mr. Holmes'?

· · · A.· · I -- I believe so.

· · · Q.· · Okay.· And as of the date of Mr. Holmes'

surgery, you had only limited experience assisting with

the transfer of patients on and off an operating table?

Is that fair to say?

· · · A.· · I had limited experience, but I've been

involved frequently.· I've seen many transfers.· I've

been involved in many transfers throughout my career

and training in school.

· · · Q.· · Okay.· Working with Dr. Rosenberg, you

rarely worked on transfers with him?

· · · A.· · Rarely, that's true.· But I feel confident

in my abilities and know the steps as -- as part of my

job duties in the OR.· It is like riding a bike.· You
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do it a few times, you just know what to do.

· · · Q.· · Is it fair to say that most every surgery

you worked on was with Dr. Rosenberg?

· · · A.· · Yes.

· · · Q.· · Okay.· And with him, on his knee cases, you

might assist with a patient transfer only once or twice

a year?

· · · A.· · Correct.

· · · Q.· · And in hip surgeries, and we are talking

about this less than half a dozen cases you worked on

with Dr. Davis, prior to the date of Mr. Holmes'

surgery, you've not assisted Dr. Davis with a patient

transfer at all; is that right?

· · · A.· · I believe so.· I don't recall,

specifically, but I would go with that, if that's what

I said in my deposition.

· · · Q.· · Okay.· Would it be fair to say that if

Dr. Davis were to believe you had a lot of experience

with patient transfers he would be incorrect?

· · · A.· · No, I think he'd -- I think he would --

could you rephrase the question?· Sorry.

· · · Q.· · Okay.· If Dr. Davis were to have believed

at that time that you had a lot of experience with

patient transfers, would he be correct or incorrect?

· · · A.· · If he believed I had a lot of experience
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with transfers?

· · · Q.· · Yeah.

· · · A.· · I think he would be correct.

· · · Q.· · And in hip surgeries, do you think he would

be correct or incorrect you had a lot of experience

with patient transfers?

· · · A.· · I think he would be correct.

· · · Q.· · That you had a lot of experience with

patient transfers in hip surgeries?

· · · A.· · Yeah.· I mean, my -- my first two years out

of school I worked in California with two general

orthopedists.· And they did many hip surgeries.· I was

frequently involved in those transfers.

· · · Q.· · In your ten years prior to this -- ten-plus

years prior to this, at your time at RCM, you've been

involved in about a dozen of those?

· · · A.· · Correct.

· · · Q.· · Okay.· Now, on the day of Mr. Holmes'

surgery, December 30th, 2015, he underwent a -- what is

it -- a hip repair by Dr. Davis; right?

· · · A.· · Yes.

· · · Q.· · He fractured the right side of the hip, the

neck of the femur.· Is that your understanding?

· · · A.· · Yes.

· · · Q.· · And you assisted, as we talked about,
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Dr. Davis with that surgery?

· · · A.· · Yes.

· · · Q.· · Now, Dr. Rosenberg is a primary physician

you were working with at that time; right?

· · · A.· · Correct.

· · · Q.· · And for most of your time at Rosenberg

Cooley Metcalf?

· · · A.· · That's correct.

· · · Q.· · But he was out of the office during the

week of that surgery?

· · · A.· · Yes.

· · · Q.· · Is that correct?

· · · A.· · Yes.

· · · Q.· · And so you volunteered to help Dr. Davis

that week?

· · · A.· · Yes.

· · · Q.· · So you wouldn't get dinged a vacation day?

· · · A.· · That's correct.

· · · Q.· · And that's how you came to be Dr. Davis'

assistant on that day?

· · · A.· · Yes.

· · · Q.· · Okay.· Now as a physician's assistant,

you're not licensed to practice medicine on your own?

· · · A.· · I'm not.

· · · Q.· · Is that a true statement?



Page 237
the team lost the game.· The offense failed.· But it

wasn't the quarterback's fault that the receiver

dropped the football.

· · · Q.· · And on December 30th, 2015, do you believe
your position on the team that you were at fault?
· · · A.· · I do not.

· · · Q.· · Okay.· Thank you.· We've marked for
identification purposes only D41, which is
Mr. Johnson's résumé.
· · · · · · MR. JOST:· May I approach?

· · · · · · THE COURT:· Yes.

· · · Q.· · (BY MR. JOST)· All right.· Sir, I'll keep
us rolling quickly.
· · · · · · Where did you go to undergraduate school?
· · · A.· · Brigham Young University.

· · · Q.· · Okay.· What was your major?

· · · A.· · Sports medicine.

· · · Q.· · When did you graduate?
· · · A.· · 1997.

· · · Q.· · What did you do between 1997 and 2000?
· · · A.· · I worked as a physical therapy aid.

· · · Q.· · Okay.· Where at?
· · · A.· · At Orem Community Hospital.

· · · Q.· · Okay.· Do you have any post graduate
degrees?
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· · · A.· · I do.

· · · Q.· · Where did you get your masters in physician

assistant sciences?

· · · A.· · St. Francis University of Pennsylvania.

· · · Q.· · What did you have to do after you finished

the program in order to become, what is called a PAC,

or certified physician assistant?

· · · A.· · I had to pass the national board

certification exam, board exam.

· · · Q.· · Did you pass it?

· · · A.· · I did.

· · · Q.· · Okay.

· · · A.· · The first time.

· · · Q.· · And after passing the exam, where did you

go to work?

· · · A.· · Moved to California.· I worked at Sierra

Orthopedics and Sports Medicine.

· · · Q.· · Did you work on -- we've heard this term,

"fracture table," we've heard "Hana table."· Just tell

us about those a little bit.· What are they?

· · · A.· · Yeah, they're -- they're a table that helps

facilitate the repair of a fracture.· They're typically

narrow at the base, and they have a post that goes

between the patient's legs.· There's a waist strap or a

torso strap.
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· · · Q.· · At Sierra Orthopedics, how many times did

you work with fracture tables similar to the Hana

table?

· · · A.· · Over the course of those two years, I

probably did a couple dozen case.

· · · Q.· · And over those two years, you came back to

Utah.· Why did you come back?

· · · A.· · Two reasons.· Number one, family reasons.

My grandfather just passed (inaudible) my grandmother.

And my mother also were trying to care for an uncle who

was suffered from Lou Gehrig's disease and just needed

more help.

· · · · · · And the second reason, this felt as a good

career move to correct myself with a world-class

organization like the RCM clinic.

· · · Q.· · And the RCM clinic, you worked there from

2004 to present day?

· · · A.· · I do.

· · · Q.· · Okay.· And how many surgeries did you do on

fracture tables similar to the Hana table between 2004

and December 30th, 2015?

· · · A.· · Approximately a dozen or so.

· · · Q.· · Okay.· At Rosenberg Cooley between 2004 and

Mr. Holmes' surgery, how many surgeries did you do with

physicians other than Dr. Davis on a Hana table,
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specifically?

· · · A.· · Perhaps a half dozen --

· · · Q.· · Okay.

· · · A.· · -- with the other physician.

· · · Q.· · I'm sorry?

· · · A.· · Yeah.· Approximately, half dozen with the

other physician.

· · · Q.· · Sure.· And prior to Mr. Holmes' surgery on

December 30th, 2015, how many surgeries did you do on

the Hana table with Dr. Davis?

· · · A.· · Approximately, five.

· · · Q.· · Okay.

· · · A.· · Some of which were earlier that day.

· · · Q.· · How many patients do you think you've

treated at Summit County in the nearly two decades

since you started at RCM?

· · · A.· · Probably thousands.

· · · Q.· · How many surgeries have you assisted using

Hana that or fracture tables?

· · · A.· · In my whole career?

· · · Q.· · Yes, sir.

· · · A.· · Several dozen.

· · · Q.· · Do you know how to do it?

· · · A.· · I do.

· · · Q.· · Okay.· Who was your employer on
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December 30th, 2015?
· · · A.· · The Rosenberg Cooley Metcalf clinic.

· · · Q.· · What employment relationship did you have
with Dr. Davis on December 30th, 2015?
· · · A.· · None.· He -- he was self-employed.

· · · Q.· · Okay.· Did you work with Dr. Davis?
· · · A.· · Yes, I worked with him.

· · · Q.· · Okay.· Did you work for -- or was he your

employer?
· · · A.· · No.

· · · Q.· · Okay.
· · · · · · MR. JOST:· Can we go to the Delegation of

Service Contract, Defense Exhibit 28?· We will move for

the admission of D28.

· · · · · · THE COURT:· Okay.· Any objection?

· · · · · · MR. JOST:· It's coming up on the screen.

· · · · · · THE COURT:· Any objection, Mr. Burbidge?

· · · · · · MR. B. BURBIDGE:· No.

· · · · · · MR. R. BURBIDGE:· No, Your Honor.

· · · · · · THE COURT:· All right.· Defense 28 is

admitted.

· · · · · · MR. JOST:· Can we go down to the signature

page, Mr. Mason?· Thank you, kindly.· All right, let's

blow that up.

· · · Q.· · (BY MR. JOST)· Do you see Dr. Davis'
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signature anywhere on this contract?

· · · A.· · I do not.

· · · Q.· · Okay.· Thank you.· That's all I got for

that.· Okay.

· · · · · · Now, Mr. Burbidge asked you a couple

questions about your training.· How have you been

trained on operating room tables?· Tell us how it

works.

· · · A.· · Well, again, no formal classes or

in-services.· But I -- it all started during school.

We received some training.· I had the opportunity to

discuss how the table works with the -- a physician

prior to the surgery, there's opportunity to go in and

practice on the table if needs be and just familiarize

yourself with all the features of the table.

· · · Q.· · Okay.· Prior to December 30th, 2015, please

explain to us the training that you've had on the Hana

bed.

· · · A.· · Well, similar, talking to the physicians,

discussing how things are set up and positioned prior

to the surgery.· And, again, you could always go in

after hours and familiarize yourself with features of

the table.

· · · Q.· · Okay.· How familiar and comfortable were

you with the Hana bed prior to Mr. Holmes' surgery on
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December 30th, 2015?

· · · A.· · I was very comfortable.· I've seen it many

times also with the fracture table and felt comfortable

with what I needed to do there.

· · · Q.· · Had you, in fact, done surgeries that day

with that exact table?

· · · A.· · We did, yes.

· · · Q.· · Okay.· And how many do you think you did

that day?

· · · A.· · Five, approximately.

· · · Q.· · Is that a lot of cases in one day?

· · · A.· · It's a pretty average workload on a surgery

day.

· · · Q.· · Okay.· Did you feel you were competent to

assist a physician in performing orthopedic surgery on

a Hana bed on December 30th, 2015?

· · · A.· · Yes.

· · · Q.· · Okay.· Let's talk now about a case, an

orthopedic surgery case.

· · · · · · Describe for us what is involved in the

entire case.

· · · A.· · Well, there's -- there's certain faces.

· · · · · · MR. B. BURBIDGE:· Narrative, Your Honor,

I'm sorry.

· · · · · · THE COURT:· Overruled, go ahead.
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· · · · · · THE WITNESS:· There's certain phases.

There's members of the team that have responsibilities

and duties during each of these phases.

· · · Q.· · Okay.· What is the first phase?

· · · A.· · The first phase is the preoperative phase.

· · · Q.· · Okay.· What is involved in the preoperative

phase?

· · · A.· · That's when the hospital staff brings in

the correct OR table, instruments are brought in,

trays, things that are needed for the surgery.

· · · Q.· · Okay.· Who is typically responsible for the

pre-op phase?

· · · A.· · The hospital staff.

· · · Q.· · Okay.· And then you have the surgery phase?

What's that?

· · · A.· · The surgery phase is when you actually do

the surgery.· The patient is brought into the room.

He's placed on the OR table.· He's secured.· He's

placed under anesthesia, and the surgery is performed

under the surgeon's care.

· · · Q.· · Who is responsible for the surgery phase?

· · · A.· · Well, that's us.· The surgeon is

responsible for the actual surgery.· The

anesthesiologist is responsible for maintaining the

airway and monitoring vital signs.· And then there's a
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· · · Q.· · He is acting under your direction?

· · · A.· · Yes.

· · · Q.· · And you are directing him to perform tasks

that are usual and proper for a physician assistant

assisting in surgery; right?

· · · A.· · Yes.

· · · Q.· · And for Mr. Holmes' surgery you consider

him to be your healthcare extender?

· · · A.· · Yes.

· · · Q.· · We heard this from Mr. Johnson earlier, but

you only worked with Mr. Johnson a handful of times

before this?

· · · A.· · In the operating room.· We had worked in

clinic some.

· · · Q.· · Okay, but in the OR?

· · · A.· · Yeah.

· · · Q.· · It wasn't common for you to work with him

as a physician assistant.· He was working with

Dr. Rosenberg mostly?

· · · A.· · In fact, I was grateful, whenever I could

get him, I would take him.· He is an amazing physician

assistant.

· · · Q.· · Okay.· And on that day of surgery, your

only knowledge of his experience with a Hana table was

that you had done surgeries with you previously that
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day?

· · · A.· · No, no.· So the knowledge of him -- so he

had been training -- he started training -- or actually

practicing in 2002.· That was a year before I entered

medical school.

· · · · · · So I did know that he had training,

extensive training.· And he worked with one of the most

noted orthopedic surgeries in Utah, and is known

throughout the country.· So I did know that he had

extensive experience working with -- working with

patients and working in the operating room.· So I don't

think that that characterizes -- well, I did know that

he had exceptional experience.

· · · Q.· · Of course, he had experience.

· · · · · · My question was regarding the Hana table.

· · · A.· · So I knew that he had worked previously

with Dr. Lind with the Hana table and that he had done

trauma before.· So, yeah, I -- I had a -- it would --

it is reasonable to think that he had been trained on a

Hana table and on fracture tables, yes.

· · · Q.· · Do you have a -- you didn't have any

conversation with him about his experience with a Hana

table, specifically, that day?

· · · A.· · No.· I don't know that I could say that I

did.
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· · · Q.· · Okay.· We've gone over this Hana table, and

I don't want to show another picture.· But I think we

all get the idea.· Let's move on.· But you almost

always do the setup of your own patients on the Hana

table; is that right?

· · · A.· · Correct.· On the Hana table, I always -- I

always set up patients, because, otherwise things get

into the field.

· · · Q.· · Okay.· We have a pad for the patient's

upper body; right?

· · · A.· · Right.

· · · Q.· · And we have narrowing towards the waist and

the buttocks?

· · · A.· · Correct.

· · · Q.· · And the buttocks is partially hanging off

so you can access the hip easily?

· · · A.· · Correct.

· · · Q.· · And when you place the patient on the table

there is actually an extender for their legs; right?

· · · A.· · Correct.

· · · Q.· · And so their legs get placed on this Hana

table extender and then they get strapped into the

table?

· · · A.· · Yeah, I would say that's not -- it is not

the standard of care.· At Dartmouth it was never used.
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I didn't know it existed until I got to Park City.· But

yes, you are correct, for his surgery that's how it was

done.

· · · Q.· · His legs were placed on that?
· · · A.· · Right.

· · · Q.· · And then his legs were put up into those --
· · · A.· · The left leg goes into a holder and the

right leg goes into, like, a boot, a ski boot that

allows us to control that leg during the surgery.

· · · Q.· · Then he is strapped into the table, the
perineal post --
· · · A.· · Let me go in order.· So the patient is

brought over to the table.· And then there's -- the

perineal post is put in.· They are then slid down

towards the perineal post, because as you mentioned it

is a sensitive area.· You don't want to be pulled

against that without that being in a controlled manner.

The next thing that happens after that, is a patient is

then occurred to the table.· And so the perineal post

does not provide support for the patient.· So you then

strap them to the table.· The leg then -- then you turn

your focus on the feet in getting the feet in place.

So the order, I think, is -- is somewhat -- I think

it's relevant, because the first thing that you need to

do is make sure that the be patient is secured,
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table?
· · A.· ·I've done several hundred cases with the

Hana® table over the years.

· · Q.· ·And have you been involved in patient
transfers on a Hana® table?
· · A.· ·Yes.

· · Q.· ·How often?
· · A.· ·Every time I use it.

· · Q.· ·Are you familiar with the standards of care
for an orthopedic surgeon, Dr. Berman?
· · A.· ·Yes.

· · Q.· ·And for an orthopedic surgeon involved in a
patient transfer from a Hana® table?
· · A.· ·Yes.

· · Q.· ·Are you familiar with the standards of care
for an orthopedic physician's assistant?
· · A.· ·I -- I'm not well versed in the actual

standards of care of a physician's assistant, but I

know what their role is having utilized them to task

many times.

· · Q.· ·And for a physician's assistant
participating in a Hana® table patient transfer?
· · A.· ·Yes.

· · Q.· ·Are you generally aware of the facts of this
case?
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· · A.· ·Yes.

· · Q.· ·And you understand this case is based on a
fall from an operating table, from a Hana® table.
· · A.· ·That's correct.

· · Q.· ·And we talked at length yesterday about
patient positioning and safety restraints for a Hana®
table, so I'm not going to ask you to review those.

· · · · ·But I'm going to ask you:· Are you familiar
with a perineal post?
· · A.· ·Yes, I am.

· · Q.· ·What is it?
· · A.· ·That's a post that is in between the

patient's legs which is attached to the lower portion

of the Hana® table, and it's used to stabilize the

pelvis when utilizing the different aspects of the

Hana® table, such as traction, and to stabilize the

patient's pelvis in a level manner.

· · Q.· ·And so it's used for traction during
surgery?
· · A.· ·Yes.

· · Q.· ·And do you also consider it to be one of the
safety restraints on the table?
· · · · ·MR. JOST:· Objection, Your Honor.· May we

approach?

· · · · ·THE COURT:· Yeah.
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· · · · · · · (Sidebar held.)
· · · · ·THE COURT:· Mr. Jost.
· · · · ·MR. JOST:· Yes.· I think he's starting to
ask opinion testimony now.· He's never qualified him
as an expert, and I would like to voir dire this
expert before he's qualified.
· · · · ·THE COURT:· Where do you think the gap in
the foundation for his qualifications exist based
upon the testimony so far.
· · · · ·MR. JOST:· Well, he's getting into the facts
of the case and asking about his opinions on the
Hana® table.
· · · · ·THE COURT:· Sure.
· · · · ·MR. JOST:· And --
· · · · ·THE COURT:· (Inaudible) used a hundred or so
times.
· · · · ·MR. JOST:· 500 to a thousand times he
testified, yes.· I understand.
· · · · ·My objections to his qualifications are
under Rule 702(b)(2), lack of factual knowledge.· And
before he can start off on opinions about --
· · · · ·THE COURT:· I see.· So --
· · · · ·MR. JOST:· -- anything, he has to be
qualified --
· · · · ·THE COURT:· So whether he's --
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· · · · ·MR. JOST:· -- as an expert.
· · · · ·THE COURT:· What he reviewed.
· · · · ·MR. JOST:· Right.· Exactly.
· · · · ·THE COURT:· Okay.· All right.· Mr. Burbidge,
would you lay some foundation for the facts and data
that he reviewed in forming his opinions in this
case.
· · · · ·MR. B. BURBIDGE:· This was (inaudible)
denied (inaudible).
· · · · ·THE COURT:· Well, I -- lay some foundation
now.· I mean, his expert report doesn't come in.· So
as far as the record's concerned, he's just opining
based on nothing.· But I'm sure you're capable of
doing it.· So it won't be a problem.
· · · · ·MR. B. BURBIDGE:· Okay.
· · · · ·THE COURT:· Very good.
· · · · ·MR. JOST:· And can I have an opportunity to
voir dire if I continue to object, if his opinion's
different than he gave under oath in this case?
· · · · ·THE COURT:· Well, let's see where it goes.
· · · · ·MR. JOST:· Okay.
· · · · ·THE COURT:· Yeah.
· · · · · · · (End of sidebar.)
· · · · ·Okay, Mr. Burbidge.
///
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BY MR. JOST:

· · Q.· ·We're just sort of talking over each other,

Dr. Berman.· You're saying you might use two or three

ACE bandages.· I'm just saying ACE bandage.

· · · · ·You could use multiple ACE bandages and tape

to secure the patient to the table; fair?

· · A.· ·The answer is you can use multiple types of

devices to secure the patient to the table.· It would

depend on the patient's body habitus, and I would

always make sure that I felt confident that the

patient was secured to the fracture table.

· · Q.· ·And if you use the ACE bandage, as you

testified in your deposition, to secure the patient

to the table, like you've done, if you feel confident

that the patient is secure, that complies with the

standard of care; fair?

· · A.· ·You have to use anything or as much as you

need to stabilize the patient to the table to make

sure they are secure.

· · Q.· ·And if you use 10, 15, 20, 6 rolls of tape,

whatever it takes, if you feel that the patient is

secured to the table with ACE bandages and tape, you

as an orthopedic surgeon have complied with the

standard of care; fair?

· · A.· ·Fair.
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· · Q.· ·Thank you.
· · · · ·So if Dr. Davis believed that Mr. Holmes was

secured to the table with the 6-inch bandage, ACE
bandage and silk tape that he used on December 30,

2015, he would have complied with the standard of
care in securing the patient to the table; fair?

· · A.· ·If he felt that that secured the patient to

the table, then he is -- he is within the standard of

care.

· · Q.· ·And Dr. Davis performed an open reduction

internal fixation hip surgery on Mr. Holmes; true?

· · A.· ·True.

· · Q.· ·And you're not critical of Dr. Davis'

plating of the fracture or surgery; correct?

· · A.· ·That's correct.

· · Q.· ·And the hip surgery itself complied with the
standard of care?

· · A.· ·That's correct.

· · Q.· ·And you agree, sir, that if the orthopedic

surgeon feels that his team is qualified and has

trained them to perform the transfer in a safe

manner, then he or she does not have to be in the

room at the time of the transfer; true?
· · A.· ·That is correct.

· · Q.· ·Okay.· And I want you to assume that the
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jury heard Dr. Davis testify yesterday that he

believed Mr. Johnson and the team was qualified and

trained to perform the transfer in a safe manner.

· · · · ·Do you have that in your mind, that

assumption?

· · A.· ·Yes.

· · Q.· ·Okay.· And if that is true, then Dr. Davis

complied with the standard of care when he left the

operating room.

· · · · ·True statement?

· · A.· ·If that is true, it's correct.

· · Q.· ·If that ACE bandage securing the patient to

the table is in place, it -- and the surgeon believes

it's in place, then the patient can't fall off the

Hana® table; true?

· · A.· ·Well, I guess anything is possible, but if

you felt it was stabilizing the patient properly,

then it's okay.

· · Q.· ·Okay.· In other words, a patient can't fall

through the ACE bandage and tape; true?

· · A.· ·If it's secured properly, I would think it

would be extremely hard for the patient to fall off.

· · Q.· ·And as you testified on direct, the last two

restraints to remove prior to transfer would be the

perineal post and that chest strap ACE bandage;
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correct?

· · A.· ·That's correct.

· · Q.· ·I want you to assume that in this case that

Nurse Todd Whitehead was on the right side of the

patient and removed that ACE bandage safety strap.

· · · · ·Do you have that assumption in mind?

· · A.· ·Yes.

· · Q.· ·I want you to assume that there's testimony

in this case that Nurse Whitehead then walked away

from the Hana® bed table.

· · · · ·Do you have that assumption in mind?

· · A.· ·Yes.

· · Q.· ·And I want you to assume that the facts of

this case are that Mr. Holmes fell to the right side

of the Hana® table where Nurse Whitehead should have

been positioned after he removed that safety

restraint.

· · · · ·Do you have that assumption in mind?

· · A.· ·Yes.

· · Q.· ·You agree, sir, that Nurse Whitehead should

have never cut the safety restraint and then

abandoned or walked away from Mr. Holmes; true?

· · · · ·MR. B. BURBIDGE:· Objection.· Beyond the

scope of direct.

· · · · ·THE COURT:· Yeah, please approach.
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· · · · · · · (Sidebar held.)
· · · · ·THE COURT:· He's been designated and he's
testified to the standard of care for an orthopedic
surgeon and errors made by physician assistant.
· · · · ·Why are we getting into through this witness
failures of the nursing staff?
· · · · ·MR. JOST:· Because it goes to what we talked
about, the general standard of care for transfer
to -- he testified he's done hundreds of transfers.
He says he's in the room when it happens.· You don't
have to be a nurse to be on the right side of the
bed.· And he asked him -- it's not beyond the scope.
The case is about the fall in this case.· He asked
him why he fell.
· · · · ·THE COURT:· We have to be specific because
he's not a percipient witness.· He's an expert.· So I
think you can ask him as plaintiffs asked him about,
in your experience, who's doing what during transfer.
But if you want to ask him to opine regarding the
propriety of the nurses' actions versus -- or imply
that it fell below the nursing standard of care, I
don't think you can do that through this witness.
· · · · ·MR. JOST:· Thank you, Your Honor.
· · · · · · · (End of sidebar.)
///
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BY MR. JOST:

· · Q.· ·All right, sir.
· · · · ·THE COURT:· My apologies.· Mr. Jost.

· · · · ·Mr. Jost, please begin again.

BY MR. JOST:

· · Q.· ·All right, sir.· You're not a nurse; true?
· · A.· ·True.

· · Q.· ·You're not going to offer any standard of
care opinions on nursing care; true?
· · A.· ·True.

· · Q.· ·You're not a physician assistant; true?
· · A.· ·True.

· · Q.· ·And you said you're not well versed in the
standard of care for physician assistants; true?
· · A.· ·True.

· · Q.· ·And you're not going to offer any opinions
to a reasonable degree of medical certainty on the
standard of care for a physician assistant acting
within the scope of his or her medical license; fair?
· · · · ·MR. B. BURBIDGE:· Objection, Your Honor.

· · · · ·Do you want me to approach or state it here?

· · · · ·THE COURT:· You can just state it

succinctly.

· · · · ·MR. D. EPPERSON:· Misstates the standard and

misstates the prior testimony.
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· · · · ·THE COURT:· The question is permissible.

· · · · ·Members of the jury, you will get an

instruction, again, at the end of the case regarding

what the standard of proof is.· It's by a

preponderance of the evidence.· You will need to

follow that instruction.

· · · · ·Mr. Jost, please proceed.

· · · · ·MR. JOST:· Okay.

BY MR. JOST:

· · Q.· ·You testified on direct you're not well

versed in the standard of cares for physician

assistants; true?

· · A.· ·True.

· · Q.· ·You've never taken the board examination and

yourself became a certified physician assistant;

true?

· · A.· ·Correct.· True.

· · Q.· ·You never worked under the direction of an

orthopedic surgeon as a physician assistant; true?

· · A.· ·True.

· · Q.· ·And you're not going to be offering opinions

regarding the standard of care specific to the scope

of practice of a physician assistant in this case;

fair?

· · A.· ·Correct.· True.
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· · Q.· ·Now, in a transfer you talked about there's

generally an anesthesiologist or a physician at the

top of the bed; true?

· · A.· ·True.

· · Q.· ·Okay.· And then there can be any healthcare

provider, I would assume a licensed healthcare

provider on the right or left; true?

· · A.· ·That's true.

· · Q.· ·It could be a medical doctor; true?

· · A.· ·Sure.

· · Q.· ·It could be a nurse; true?

· · A.· ·True.

· · Q.· ·It could be a physician assistant; true?

· · A.· ·True.

· · Q.· ·Any other licensed professionals that could

do the transfer?· CNA?· Anything of that nature?

· · A.· ·That's true.

· · Q.· ·Okay.· So we have a couple.

· · · · ·Now, forget about the title.· I want you to

assume in this case that a healthcare provider was on

the right of Mr. Holmes and took some scissors,

surgical scissors -- do you know what those are, sir?

· · A.· ·Yes.

· · Q.· ·And you have to use those to cut through

that ACE bandage and the silk tape; true?
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· · · Q.· · And do you believe that all contributed to

Mr. Holmes's fall occurring?

· · · A.· · Yes.

· · · Q.· · Do you believe that Dr. Ferguson comported

{sic} with the standard of care when he turned off

Mr. Holmes's anesthesia, pulled out the LMA and turned

his back on the operating table?

· · · A.· · Yes, he did.

· · · Q.· · And was that a contributing factor to

Mr. Holmes's fall?

· · · A.· · Yes, it was.

· · · Q.· · Thank you very much.

· · · · · · MR. B. BURBIDGE:· No further questions.

· · · · · · JUDGE MRAZIK:· Are you in first or are we

letting Mr. Epperson go first?

· · · · · · MR. JOST:· I'll go first.

· · · · · · JUDGE MRAZIK:· Very good.· Mr. Jost.

· · · · · · MR. JOST:· Thank you, Your Honor.

· · · · · · (Discussion off the record.)

· · · · · · · · · ·CROSS EXAMINATION

BY MR. JOST:

· · · Q.· · Good afternoon, Dr. Yi.· My name is Lamar

Jost and I represent Mr. Johnson and Dr. Davis.· Thank

you.
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· · · · · · Thanks for coming out from California.· You

said you worked in a fairly busy orthopedic practice

out there at Gross Point Hospital?

· · · A.· · Sharp Grossmont Hospital, yes.

· · · Q.· · And that's in San Diego?

· · · A.· · That's in San Diego.

· · · Q.· · And several Hana Bed surgeries a week,

month?

· · · A.· · I would say that I'm in an operating room

with a Hana Table at least once a week.

· · · Q.· · And you indicated that nine out of ten

times after an orthopedic surgery, you're the only

physician in the room monitoring the transfer; true?

· · · A.· · Yes.

· · · Q.· · And that's because the orthopedic surgeon

generally, and typically, leaves after the surgery is

completed; true?

· · · · · · MR. D. BURBIDGE:· Beyond the scope.

· · · · · · JUDGE MRAZIK:· Overruled.

· · · · · · Go ahead, Doctor.

· · · · · · THE WITNESS:· Sometimes when the orthopedic

surgeon doesn't have a physician extender, like a PA or

an MP, then he will stay.

BY MR. JOST:

· · · Q.· · Nine times out of ten, he or she is gone;
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true?
· · · A.· · Sure.· Yes.

· · · Q.· · And you indicated when you were talking
about the anesthesia job in monitoring or you're
monitoring of the transfer team yourself, many times
you're the only physician in the room; correct?
· · · A.· · Yes.

· · · Q.· · And that's because the orthopedic surgeon,

as is typical, leaves after the surgery; fair?
· · · A.· · Yes.

· · · Q.· · And you indicated that the patient was on a
drug called Fentanyl; true?
· · · A.· · Fentanyl and Propofol, yes.

· · · Q.· · And Fentanyl is one of the strongest pain
medications on the market; true?
· · · A.· · It's very strong.

· · · Q.· · A hundred times stronger than heroin?

· · · A.· · Yes.

· · · · · · MR. JOST:· That's all I have.

· · · · · · JUDGE MRAZIK:· Okay.

· · · · · · Mr. Epperson.

· · · · · · MR. D. EPPERSON:· Thank you.
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· · · · · · · · · ·CROSS EXAMINATION

BY MR. D. EPPERSON:

· · · Q.· · Doctor, it's been a few years.

· · · A.· · Nice to see you again, kinda.

· · · · · · (Laughter.)

BY MR. D. EPPERSON:

· · · Q.· · Oh, you're going to have fun.

· · · · · · Dr. Yi, as an anesthesiologist, is it

reasonable, reasonable, for you to expect that the

other members of the surgical team will do their jobs?

· · · A.· · Reasonable, yes.

· · · Q.· · And your job as an anesthesiologist is to

put the patient to sleep, keep them alive, monitor his

vitals, manage medications, manage his ventilations; is

that correct?

· · · A.· · It's among the things, yes.

· · · Q.· · And the surgery like the one at issue in

this case, you would agree that it's not the

anesthesiologist's job to strap or tape the patient to

the table; is that fair?

· · · A.· · It's not his job to do that; correct.

· · · Q.· · And it's not the anesthesiologist's job to

remove or insert the perineal post?

· · · A.· · No, but part of his job is also to monitor

those things, because as part of our job, putting them
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 STATE OF UTAH   ) 
      :ss 
 COUNTY OF SUMMIT  ) 
 
 I, Garrett C. Davis, M.D., do hereby declare under penalty of perjury as follows: 

 1. I am over the age of eighteen years old and have personal knowledge of the facts 

set forth in this Affidavit. 

 2. On December 30, 2015 I was self-employed. 

 3. At no time on December 30, 2015 or prior was I an employee of Rosenberg 

Cooley Metcalf Orthopedic Clinic (“RCM”). 

 4. I was not the employer of Troy Johnson, PA-C at any time in December 2015. 

 5. I did not have a contract with Troy Johnson, PA-C in December 2015, or at any 

time before. 

 6. Prior to this lawsuit, I was not aware of, nor had I seen the Delegation of Services 

Agreement (“Contract”), attached as Ex. “A”. 

 7. I did not negotiate or agree upon any of the terms in the Contract, and was never 

given the opportunity to do so. 

 8. I did not sign this Contract as a supervising physician. 

 9. I am not a party to this Contract. 

 10. I have never agreed to accept or assume liability for Dr. Rosenberg’s physician 

assistant under this Contract. 

 11. I was not in partnership with Dr. Rosenberg in December 2015. 

 12. I did not become a partner at RCM until after the surgery at issue, in 2016. 

 13. I was never advised by anyone that this Contract applied to me in any way. 
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 14. I was never told that my name was written on this Contract, prior to this lawsuit. 

 15. Prior to this lawsuit, I never had an opportunity to talk to a lawyer about what this 

Contract means or how it might affect me. 

 

Pursuant to Utah Code sections 46-4-201 and 78B-18a-106 & 108:  I declare under 

criminal penalty under the law of Utah that the foregoing is true and correct.  

 

  Executed this 10th day of June, 2022. 

       s/ Garrett Davis, M.D.  
       Garrett C. Davis, M.D. 
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County, State of Utah, was served upon the parties listed below by hand delivery and via electronic 

notification on the  10th   day of June, 2022. 
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